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“The purpose of this Act is to extend 
the present laws of Canada to provide 
a right of access to information in 
records under the control of a govern- 
ment institution in accordance with 
the principles that government infor- 
mation should be available to the 
public, that necessary exceptions to 
the right of access should be limited 
and specific and that decisions on the 
disclosure of government information 
should be reviewed independently of 
government.” 


Section 2(1) 
The Access to Information Act 


The Honourable M. Riel 

The Speaker 

The Senate 

Ottawa June 29, 1984 


Dear Mr. Riel: 


| have the honour to submit to Parliament my first annual report. This report 
covers the period from July 1, 1983, until March 31, 1984. 


Yours sincerely, 


Sigs Kane 


Inger Hansen, Q.C. 
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The Honourable L. Francis 

The Speaker 

The House of Commons 

Ottawa June 29, 1984 


Dear Mr. Francis: 


| have the honour to submit to Parliament my first annual report. This report 
covers the period from July 1, 1983, until March 31, 1984. 


Yours sincerely, 


sos Mme 


Inger Hansen, Q.C. 
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The First Report 


The first report of the Information 
Commissioner, under the new Access 
to Information Act, covers from July 1, 
1983, to March 31, 1984. 


While our history is short, we have had 
our share of public attention. In fact, 
there are those who have suggested 
that the Access to Information Act is 
“no good”, “a big disappointment”, a 
“secrecy act’, a ‘farce’, or ‘the most 
deceptive piece of legislation ever 
passed by the federal government.” As 
‘Commissioner, | am not prepared to 
make any such judgements at this 
Stage. 


There have, of course, been start-up 
problems. Dr. John Grace, the new 
Privacy Commissioner, and | were 
appointed June 2, 1983. We share 
offices and agreed to open our doors 
for business on July 1, 1983. The fact 
that privacy issues had previously been 
dealt with under Part IV of the 
Canadian Human Rights Act and that 
the public had waited a long time for 
freedom of information convinced us 
not to ask for long lead-time to get 
organized. 


When we were appointed our offices 
had already been rented and some 
administrative staff engaged. But there 
were many problems to be solved, 
including action to fill staff vacancies. 
As with any new organization, there 
were unforseen difficulties too. For 
example, our so-called federal identity 
was lacking. Two independent commis- 
sioners sharing offices and administra- 
tion required a common name. 


Our federal identity was designated 
“Offices of the Information Commis- 
sioner and Privacy Commissioner” 
(OIPC). Consequently, telephone direc- 
tories and the building where our of- 
fices are located at 112 Kent Street, 
Ottawa, listed us under “O”. It took a 
lot of persuasion and pressure to get 
separate listings placed everywhere to 
indicate our functions and separate 
identities. Now the key words: informa- 
tion and privacy, appear in directories 
and elsewhere under “‘I’’ and “P” so 
that the public can find us. 


This first report contains a summary of 
the rights and procedures under the 
Act, and discusses the investigations 
completed by the end of the reporting 
period. 


In fact, 46 cases were completed -- 
primarily representing straightforward 
ones that included cases that 
obviously could not be supported, 
some about delays and those with only 
two competing interests; that of the 
applicant and that of the government. 
About one third of those were resolved 
in favour of the applicant. Only one of 
the completed cases involved a com- 
plex issue of law: The question of 
whether the Information Commissioner 
had the right to disclose exempted 
information to a lawyer acting for an 
applicant. 


At the end of the reporting period 50 
more cases had been completed by 
our investigators and were awaiting my 
decision. 


Some information complaints raised 
issues complex both in law and fact 
and investigations that involved review 
of metres and metres of documenta- 
tion. Few of these were completed by 
March 31, 1984. As a result, approxi- 
mately 50 more cases - often the more 
complex ones, or the ones where sever- 
al parties are entitled to make repre- 
sentations - were still under 
investigation. 


This backlog is, of course, a concern 
and | intend to have it cleared up by 
the end of 1984. 


Another matter of concern is the frus- 
trations experienced by journalists who 
find that the Access to Information 
Act does not work to their short lead- 
time requirements. 


Often these professionals require infor- 
mation within hours but the proce- 
dures of the Access to Information Act 
cannot react to those deadlines. In the 
long run, however, this may improve 
as we have seen occasions where as a 
result of a previous complaint, there is 
now a precedent for government insti- 
tutions to release a type of informa- 
tion it once withheld. Such decisions 
may generate a more open attitude 
toward subsequent requests and thus 
accelerate the access procedure. 


Other individuals too are often dis- 
couraged by the complex and drawn- 
out processes necessary under the Act. 
It is true, in fact, that it takes a lot of 
patience to be a complainant. 


One of the most serious problems, 
however, concerns the public’s under- 
standing of the Act. 
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A press conference was held when the 
Act came into effect but no other 
announcements or explanations have 
been disseminated to the public by the 
government. 


When | appeared before the Parlia- 
mentary Committee to discuss the pro- 
posed new Privacy and Access to 
Information Acts, | suggested that if 
the Commissioner, or Commissioners, 
were required to create public aware- 
ness of the legislation, it would require 
a clause in the Act. 


No such clause was incorporated; thus 
there is no mandate to actively engage 
in public education and no funds will 
be allocated for such activities. 


| am concerned that in three years 
when Parliament reviews the Act, we 
will not possess the experience neces- 
sary to make relevant and appropriate 
amendments. | intend, therefore, to 
continue to encourage individuals to 
use the Act and to raise complaints 
not only to have specific government 
decisions reviewed but to discover 
what improvements should be made to 
the Act. 


Obviously, if the Information Commis- 
sioner works in obscurity, the public 
will not improve its awareness of the 
Act or its intent. As a consequence, | 
accept invitations to explain the Act to 
as many groups as | can. It may be 
argued that the controversial nature of 
the Act and the competing interests it 
serves will continue to focus public 
attention on freedom of information 
and the provisions of the Act. That 
may not be enough. Either the govern- 
ment, or the Commissioner, should 
actively inform the public of the 
meaning of the Act, the rights it grants 
to individuals and the importance of 
those rights in a modern democratic 
society. 
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Explaining legislation can be very dull 
so when | speak to students on the 
Access to Information Act | often ask 
them whether they favour unlimited 
access to government records. Not sur- 
| prisingly the majority usually favours 
such access. | then introduce my 
'uncopyrighted party game: “‘Airplane”’. 


The game’s scenario is simple: an air- 
plane skidded off the runway; the pas- 
_sengers were unhurt save for one who 
died, apparently from a heart attack. 
For some unknown reason the passen- 
gers were left incommunicado at the 
airport under police protection. 


Students are assigned to play the fol- 
lowing roles: an arms dealer who holds 
a new patent on a weapon sought by 
many governments; a diplomat known 
to be engaged in high level peace 
negotiations; an aging actress and her 
lover, a well-known sex symbol; an 
RCMP officer who is escorting a 
prisoner-informer being taken to pro- 
tective custody in another penitentiary; 
a student who was supposed to be at 
class; a Minister of Transport; a Secre- 
tary of State for External Affairs; a 
Solicitor General; a commissioner of 
the RCMP; the Privacy Commissioner; 
the Information Commissioner and a 
representative for the estate of the 
dead person. Finally, someone plays 
the journalist who is assigned to the 
story and must obtain the passenger 
list under the Access to Information 
KEL, 


The acting abilities of the students 
may vary but it is amazing how 
quickly they become protective of the 
specific interests of their characters. 


It soon becomes clear that freedom of 
information invariably involves disclo- 
sure of information, collected by 
someone else, affecting yet another 
person’s interests. 


| then relate the interests they wish to 
protect to various exemptions under 
the Act and discuss whether the 
exemptions can be justified. 


The Information Commissioner’s man- 
date is modelled on that of an 
ombudsman. My mandate is fixed by 
law; | deal with complaints in accord- 
ance with the Access to Information 
Act. | have the same powers as a 
judge to compel the production of evi- 
dence. The difference between my 
office and that of a general ombuds- 
man is that, generally speaking, | deal 
with legal rights, not administrative 
issues, and the mandate is limited to 
one subject. 


My primary duty is to cause a fair 
investigation into all complaints; to 
interpret the Act in favour of release 
and to argue for a narrow interpreta- 
tion of any clause that seeks to pre- 
vent disclosure. 


We use whatever talents we have to 
make the fact-finding process com- 
plete and objective. When evidence 
warrants it, the investigators and | 
press with forceful suggestions to 
insure that no record is held back 
when it should be released. 


My motto is “don’t push, persist’ 
because | believe we would lose credi- 
bility and effectiveness if | were to 
jump to the conclusion that informa- 
tion has been improperly withheld. My 
personal views as to what should and 
what should not be disclosed cannot 
influence my judgment on the facts 
and the law. 


| am, of course, concerned about the 
complexity of the Act and the delays 
experienced by the persons who use 
the complaint procedure. While there 
are reasons for the delays, | hope to 
show that | will not hesitate to make 
strong recommendations for release of 
information once they can be based 
on a thorough examination of the facts 
and an accurate interpretation of the 
provisions of the Access to Informa- 
tion Act. 


| hope during the first three years of 
the Access to Information Act that this 
office will be able to help change atti- 
tudes wherever necessary, so that the 
spirit and the substance of the Act will 
live. | have told my critics that this 
can only be achieved by an unswerv- 
ing insistence on full compliance with 
the law and a devotion to accuracy 
and fairness by the investigators and 
the Commissioner. | am confident that 
the conversion to openness can, in a 
vast majority of cases, take place 
without resort to confrontation and 
grandstanding. 
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Access to Information - A Summary 
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The Access to Information Act gives 
every Canadian citizen and landed 
immigrant the right to see the records 
under the control of federal govern- 
ment institutions, unless that right has 
specifically been taken away by law. 


The Act applies to most government 
departments, boards and commissions 
but not to Crown corporations that are 
in competition with the private sector. 
The Act also excludes from its applica- 
tion such records as Cabinet docu- 
ments, published material and material 
already available in libraries and 
museums. 


When a government institution refuses 
to grant access to a record, or part of 
a record, because the information is 
exempted it must cite the statutory 
ground in the Act on which the exemp- 
tion is based or would be based if the 
record existed. (A government institu- 
tion is not required to confirm whether 
a particular record actually exists 
because disclosure of its existence may 
be the very thing that needs to be 
withheld.) 


A government institution is, however, 
under a statutory obligation to sever 
exempted portions of records and to 
provide the rest. 


The government institution must pro- 
vide applicants with material in the 
official language of their choice if the 
record is available in that language. 
When it is not available in the lan- 
guage requested, the head of the insti- 
tution can direct that it is in the 
public interest to have a translation 
prepared within a reasonable period of 
time. 


The government publishes an Access 
to Information Register of the records 
under the control of each institution. 
The register is updated both annually 
and through periodic bulletins. It de- 
scribes each organization’s functions, 
programs, and classes of records, its 
access procedures and the address of 
the access coordinator. 


An individual sets the access wheels in 
motion by submitting a written appli- 

cation to a particular government insti- 
tution and paying the $5 application fee. 


Other fees may be charged, such as 
$2.50 for every quarter hour in excess 
of five hours taken to search for and 
prepare the record for disclosure or 
examination and .25 per page for 
copies of the record provided. There 
are various fees for microfiche copies 
and computer processing of records 
stored in machine readable form. No 
fees are charged for time spent to con- 
sider exemptions from access. Fees 
may be waived. 


The institution has 30 days to respond 
to the access request. This period may 
be extended if the request is for a 
large number of records and respond- 
ing in time would interfere with the 
institution’s operations; if necessary 
consultations cannot be completed 
within the period or if notice is re- 
quired to a third party whose interests 
are protected under the Act. When the 
time is extended the institution must 
give the individual notice of the delay, 
within the first 30 day period. 


An individual who has been denied 
access to information can complain to 
the Information Commissioner. Com- 
plaints may also be made about 
delays, fees, extensions of time to pro- 
vide access, language of the record 
provided, or any other matter relating 
to requesting or obtaining access 
under the Act. An unreasonable delay 
may be deemed a refusal to grant 
access. The Information Commissioner 
receives and investigates all com- 
plaints made under the Act, but com- 
plaints related to a request for access 
to a record must be made within one 
year of the access request. 


The investigation must be conducted 
in private and the Information Com- 
missioner must provide all parties a 
reasonable opportunity to make 
representations. 


The Information Commissioner can 
compel evidence in the same manner 
as does a superior court of record in 
that witnesses can be summoned and 
compelled to give oral or written evi- 
dence on oath and to produce requi- 
site documents. If the Information 
Commissioner finds that the complaint 
is well-founded, the head of the 
government institution that has control 
of the requested record is given a 
report containing the findings and any 
appropriate recommendations. 


The Information Commissioner may 
specify the amount of time that an in- 
stitution has to reply to the report and 
to inform her of any action taken or 
proposed or the reasons why no action 
has been or will be taken. 


The Information Commissioner reports 
the result to the complainant and, 
where the head of the institution has 
not taken any action or indicated that 
any action will be taken, advises the 
complainant of the right to apply to 
the Federal Court for review. The Com- 
missioner may make the application 
for the complainant, if he or she 
consents. 


The Information Commissioner reports 
annually to Parliament and may make 
special reports on urgent and impor- 
tant matters. 


Third party intervention 


Where a government institution 
intends to release a record that con- 
tains information which may affect a 
third party, the head of the institution 
must advise the third party and give it 
20 days to make representations why 
the record should not be disclosed. If 
the institution still plans to disclose 
the record, it must advise the third 
party and give it a further 20 days to 
file an application with the Federal 
Court to seek to prevent the dis- 
closure. 


A third party has no right to complain 
to the Information Commissioner 
about release of a record. However, if 
the government institution accepts the 
third party’s representations and de- 
cides against release, the applicant for 
the record may complain to the 
Commissioner. 


Federal Court review 


Under the Access to Information Act 
the Federal Court may only review the 
refusal to disclose a requested record. 
The Act gives the Court no explicit 
review powers over other matters 
about which individuals may complain 
to the Information Commissioner. This 
includes such matters as fees, unrea- 
sonable extensions of time to give 
access and the language of the 
records. But failure to give access 
within the required time may be deem- 
ed a refusal. 


The Court can order or forbid the 
release of a record or make such other 
orders as it considers appropriate. The 
Court may award costs to an unsuc- 
cessful applicant if the case involves 
important new principles. 


When access is refused 


An individual who has been refused 
access to a record must lodge a com- 
plaint with the Information Commis- 
sioner and receive a report before 
asking for a review by the Federal 
Court. If the Commissioner finds that 
the complaint is well-founded and the 
institution still refuses to disclose the 
record, the individual has 45 days to 
ask the Federal Court for judicial 
review of the government’s decision. 
The Court may hear an application 
filed after the 45 days have expired 
but it is not obliged to do so. Applica- 
tion for a judicial review can be made 
even when the Information Commis- 
sioner does not recommend release of 
the record as it is the decision of the 
institution, and not that of the Infor- 
mation Commissioner, which is subject 
to Court review. 


The Information Commissioner may, 
with the consent of the complainant, 
apply for a judicial review of any 
government decision to refuse to dis- 
close the record requested. The Infor- 
mation Commissioner may also appear 
before the Court on behalf of a com- 
plainant who has applied for a review. 
In any other case the Information 
Commissioner may, with permission of 
the Court, appear as a party to the 
review. Where the Information Com- 
missioner has applied for a judicial 
review, the complainant may still 
appear on his or her own behalf. 


Once a judicial review has begun, the 
head of the institution which refused 
access to the record must immediately 
give written notice of the Court pro- 
ceedings to any third party that it had 
already notified, or would have noti- 
fied, if it had originally intended to 
disclose the record requested. The 
third party has the right to appear as a 
party to the judicial review. 


Court procedures 


Although the Federal Court can make 
special rules to deal with applications 
for review made under the Access to 
Information Act, it had not done so by 
March 31, 1984. 
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The Court has the right to examine any 
record to which the Act applies but it 
is obliged to take every reasonable 
precaution to prevent disclosure of the 
record (or even of its existence where 
the government institution has not 
indicated whether such record exists). 
The Court may hear representations 
made by the parties privately (ex parte) 
or with the public excluded (in 
camera). 


Should a Court application involve a 
record which the government institu- 
tion has refused to disclose on grounds 
that it relates to international affairs 
or national defence, the Associate 
Chief Justice, or his delegate, must 
hear the application in camera and, if 
the head of the institution so requests, 
at a hearing in the National Capital 
Region. The government institution 
must be given the opportunity to make 
representations privately. 


In judicial review the Act places the 
onus on the government institution to 
establish its authority to refuse disclo- 
sure of a particular record or part of a 
record. 


During the period under review by this 
report there were no applications 
made for judicial reviews of decisions 
to refuse disclosure. Two applications 
were filed by third parties for review 
of the government’s proposal to 
release certain information. 
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Processing Complaints 


This part of the report discusses the 
complaint investigation process and 
how it dealt with the issues that came 
before the office of the Information 
Commissioner in the first nine months 
of the new Act. 


The terminology used in the complaint 
handling and reporting process is 
explained under Terminology of Tables 
(pages 12 and13) and is helpful both in 
reading the text and the tables. 


Complaints by Number 


During the period covered by this 
report 150 complainants contacted the 
Office of the Information Commis- 
sioner. This report covers the outcomes 
of 46 completed investigations. The 
balance of the complaints were still 
under investigation at the end of the 
reporting period. 


In some instances one individual raised 
a number of complaints which were 
investigated and dealt with separately. 
In other cases a complainant has dis- 
agreed with several exemptions applied 
to different documents in the same 
record. Such complaints are registered 
as a Single issue. 


The Office treated complaints as dis- 
tinct when they dealt with completely 
different subject matters or raised 
issues of denial of rights under the Act 
that were fundamentally different. 
Separate reports are also made when 
two distinct findings are made as a 
result of one investigation. Complaints 
made by different individuals and 
complaints made against different in- 
stitutions were counted separately 
even though they may have dealt with 
the same subject matter or raised the 
same general issues of denial of rights. 


During the reporting period there were 
only two instances which led to multi- 
ple investigations: one letter of com- 
plaint generated four separate com- 
plaints and another brought out two 
separate complaints. 


This report may not be typical of 
future reports from the Information 
Commissioner. The complaints which 
were cleared in the Office’s first nine 
months (and which are the only ones 
covered by this report) can, for the 
most part, be divided into two groups: 
the simple issues, which reflect little 
more than the difficulties experienced 
by government institutions in becom- 
ing familiar with the Act and setting 
new procedures in motion; and the 
others, which presented fundamental 
problems of interpretation and princi- 
ple. Future reports will contain more 
of the latter. 


In the first nine months of operation 
no formal recommendations have been 
made by the Information Commis- 
sioner as the more complex cases were 
still under investigation at the end of 
the reporting period. 


In many instances items reported as 
“inquiries”, described elsewhere in this 
report, took the form of complaints. 
Often these inquiries concerned the 
lack of information about rights under 
the Act. If they were satisfied by an 
“on the spot” explanation and did not 
require any follow-up activity they 
were not classified as complaints. 


Handling a complaint 


Most complaints arrive by mail at the 
Office of the Information 
Commissioner. 


Under the Act, the Information Com- 
missioner may exercise or delegate to 
investigators very broad powers of 
investigation, including the power to 
summon witnesses and enter govern- 
ment premises. 
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Each complainant is assigned an expe- 
rienced investigator who follows up 
the complaint until it is informally 
resolved or made the subject of a for- 
mal finding by the Information Com- 
missioner. Usually the investigator tele- 
phones or meets with the complainant 
to ascertain the precise nature of the 
complaint and gather additional facts. 
Next, the investigator contacts the 
information coordinator and other offi- 
cials of the relevant government insti- 
tution to discuss the problem. 


Complaints frequently arise from 
misunderstandings or lack of informa- 
tion and the investigator is often able 
to solve these problems. He then 
reports to the Commissioner and the 
officials involved and the Commis- 
sioner writes a closing letter to the 
complainant. 


If the matter is not resolved at the 
administrative level, the investigator 
will gather whatever information is 
considered necessary and prepare a 
report for the Information Commis- 
sioner, with suggestions for action. 


While the Information Commissioner is 
required to give the complainant, the 
head of the government institution, 
and any third parties who may be 
affected by the disclosure of informa- 
tion a reasonable opportunity to make 
representations, no one is entitled as 
of right to a hearing or to have access 
to the representations made by any 
other person. 


Should the complaint not be resolved 
in the course of the investigation, or 
informally by the Information Commis- 
sioner after the investigation is com- 
pleted, the Commissioner provides a 
report of the results of the investiga- 
tion to the complainant and the 
government institution. 


When the Information Commissioner 
considers the complaint well-founded 
she advises the complainant and the 
head of the government institution of 
the finding and appropriate recommen- 
dations. The Act permits the Informa- 
tion Commissioner to give prior notice 
of the finding and recommendations to 
the head of the institution and to 
require a response within a given 
period of time. 


The Information Commissioner informs 
a complainant of the results of the 
investigation by letter. If the complaint 
is not supported, the complainant is 
offered an opportunity to make addi- 
tional representations or, if the com- 
plainant prefers, to have a formal find- 
ing for use before the Federal Court. 
When the head of the institution 
rejects the Commissioner’s recommen- 
dation for release the Commissioner 
may offer to conduct the case before 
the Federal Court if the complainant 
wishes. The Commissioner may be a 
party to proceedings before the Feder- 
al Court even where the Commissioner 
does not fully support the complain- 
ant’s position. 
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Terminology of Tables 
Table 1 (Category of Complaint) 


Exemption — The complainant dis- 
agreed with the decision of the govern- 
ment institution to exempt from 
disclosure all or part of the record 
requested. 


Exclusion — The complainant dis- 
agreed with the determination by the 
government institution that the Act 
excludes from its scope all or part of 
the record requested. 


Severability — Where a record was 
exempted from disclosure, the com- 
plainant suggested that too much had 
been withheld or that portions of an 
exempted record could have been 
severed from it and released. 


General — The complainant alleged 
that a record requested was withheld 
without any reason or that the request 
for access had not been dealt with 
appropriately by the government 
institution. 


Fees — The complainant considered 
the fee required to be paid for a 
record to be unreasonable. 


Access Given Late — The complain- 
ant alleged that access to a record re- 
quested was given after the time limit 
prescribed by the Act or set by the 
government institution. 


Unreasonable Extension of Time — 
The complainant considered the time 
set by the government institution to 
give access to a record to be 
unreasonable. 


Language — The complainant alleged 
that access to a record or part thereof 
was not given in the official language 
specified when the request was made 
or that the delay in giving access in 
the preferred language was 
unreasonable. 


Register — The complainant was 
dissatisfied with the publications or 
bulletins which the government is 
required to publish describing its 
organizations, functions, programs, 
classes of records, administrative 
manuals and addresses of its Access to 
Information Coordinators. 


Miscellaneous — This includes com- 
plaints not categorized above, for 
example, lack of cooperation, cumber- 
some procedures and unclear 
explanations. 


NOTE: Under Section 71(c) of the Act, 
each government institution has until 
July 1, 1985, to provide facilities at its 
headquarters and such other offices as 
is reasonable where the public may in- 
spect manuals used by the government 
institutions to administer or carry out 
their programs and activities. Therefore, 
at July 1, 1985, the Information Com- 
missioner will deal with complaints 
about such facilities. 


Well-Founded — Following investi- 
gation, the Information Commissioner 
found that the complainant had been 
denied a right under the Act. 


Not Supportable — Following inves- 
tigation, the Information Commissioner 
found that the: complainant had been 
accorded every right to which he or 
she was entitled under the Act or that 
the complaint was outside the man- 
date of the Commissioner. 


No Finding — The Information Com- 
missioner did not make a finding 
because the complaint was resolved or 
disposed of during the course of the 
investigation. 


| 
} 


Table 2 (Disposition of Complaints) 


Recommendation — The complaint 
was well-founded and the Information 
Commissioner recommended to the 
institution that specific remedial 
action be taken. 


Dismissed — The complaint was not 
supportable. 


Completed During Investigation — 
The complaint was settled or otherwise 
resolved during the investigation. 


Abandoned — The complainant 
asked that the investigation be discon- 
tinued or the complainant could not 
be located. 


Unable to Assist — The Information 
Commissioner was unable to assist 
because: the complaint was outside 
the Commissioner’s jurisdiction; the 
complainant declined to take steps 
necessary to complete the investiga- 
tion; the complainant did not respond 
to suggestions or queries from the 
Office of the Information Commis- 
sioner; the complainant was unable or 
unwilling to accept suggestions or 
advice; there was nothing to be gained 
by continuing the investigation. 
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The basis of complaints 


More than half of the 46 investigations 
completed during the reporting period 
were based on a refusal to disclose all, 
or some, of the record requested. 


Almost a third of the complainants 
alleged delays and the remainder 
objected to fees or miscellaneous mat- 
ters. No complaints dealt with the lan- 
guage of documents or the Access 
Register. 


Tables 1, 2 and 3 all show complaints 
by category. 


Table 1, which features the Informa- 
tion Commissioner’s findings by cate- 
gory of complaint, indicates that more 
than twice as many cases were not 
supportable as were well-founded. This 
may give the impression that most 
complaints were not legitimate. How- 
ever, Table 2, which shows the disposi- 
tion of cases, puts a different com- 
plexion on the issue because 16 of the 


“The Tables cover the 46 investigations that were completed during the year. The balance of the 
total number lodged were still under investigation at the end of the reporting period. 


TABLE 1 


FINDINGS BY CATEGORY OF COMPLAINT 


Category 


Well-founded 


Refusal: 
-Exemption 


-Exclusion 
-Severability 


-General 


Delay: 

-Access given 
late 
-Unreasonable 
extension 


Finding 


i: sig ana 


i: sig ana 


25 cases that produced no finding 
were completed during investigation. 
Generally, this meant that during the 
‘investigation some action was taken 
which satisfied the complainant. Fur- 
thermore, 15 of the ‘no finding’’ cases 


Table 3 shows the action taken by the 
government institution for each cate- 
‘gory of complaint. In every case where 
‘a complaint of refusal was resolved in 
the course of investigation, the com- 
plainant received some or all of the 
information initially withheld. 


Although six complaints were well- 
founded they did not require recom- 
mendations by the Information Com- 
missioner because all six related to a 
delay in getting access to information 
and the records were disclosed during 
the investigation. In one case the com- 
plaint was withdrawn because the late- 
ness made useless the information 
requested. 


At the close of the period covered by 
this report, cases which might warrant 
formal recommendations were still 
under investigation or mediation with 
the relevant government institutions. 


TABLE 2 


DISPOSITION BY CATEGORY OF COMPLAINT 


Recommen- 


Eategory dation 


Refusal: 
-Exemption 


-Exclusion 


-Severability 


-General 


Delay: 

-Access given 
late 
-Unreasonable 
extension 


Com- 

pleted Unable 
During to 
Investi- Assist 
gation 


TABLE 3 


ACTION TAKEN BY GOVERNMENT INSTITUTIONS 


Where 
Completed 
During 
Investigation 


Where Dismissed, 
Abandoned or 
Unable to Assist 


Where Recommendation 
Made By Commissioner 


Category of 
Compiaint 


Government action taken 


Disclosure 


Record 
Disclosed 


Record 
Disclosed 


Refusal: 


-Exemption 4 


4 


Reduced N 
Waived or Mian 
Refunded 


-Exclusion 


-Severability 


-General 


Reduced 


Waived or 
Refunded 


Action 


5 
government Action government Action 
o 4 
3 2 


No 
- 
No oO 
No O 
Corrective No Corrective Oo 
Action Action Action Action 
No Oo 
No . oO 


Delay: 


-Access given 
late 
-Unreasonable 
extension 


N 
Corrective Corrective N 
Action Action Action Action 
Corrective Corrective N 
Action Action Action Action 
ii i] el a i) 


Miscellaneous 


| Departments and Ministries of State 


TABLE 4 


DISTRIBUTION OF COMPLAINTS AMONG 
GOVERNMENT INSTITUTIONS 


Agriculture 


Energy, Mines and Resources 


Environment 


External Affairs 


Fisheries and Oceans 


Industry, Trade and Commerce 


Justice 


Labour 


National Defence 


National Health and Welfare 


National Revenue 


Public Works 


Regional Economic Expansion 


Secretary of State 


Transport 


Atomic Energy Control Board 


Bank of Canada 


Canada Deposit Insurance Corporation 


Canada Employment and Immigration 
Commission 


Canadian International Development 
Agency 


Canadian Transport Commission 


Correctional Service of Canada 


Federal Business Development Bank 


Privy Council Office 


Public Archives 


Royal Canadian Mounted Police 
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Distribution of complaints 


Table 4 shows the distribution of com- 
plaints closed during the reporting 
period by the government institutions 
which were challenged. These figures 
are for information purposes and are 
not a measure of compliance with the 
Access to Information Act by the 
government institutions. Several fac- 
tors must be borne in mind when 
reviewing Table 4. 


- the figures represent only the 46 
complaint investigations which were 
completed during the reporting 
period. There were 104 com- 
plaints under active investigation on 
March 31, 1984. 


~ about a third of the complaints were 
well-founded or led to corrective 
action on the part of the government 
institution. The rest were dismissed, 
abandoned or disposed of with no 
action having been recommended by 
the Information Commissioner or 
taken by the government institution. 


~some government institutions receive 
greater numbers of requests for 
access to records than do others. 


—~some government institutions, by the 
nature of their programs, deal with 
information which is less likely to be 
disclosed and hence, more likely to 
lead to complaints. 


Future annual reports may provide a 
more meaningful breakdown of com- 
plaints. For the present, only a qualita- 
tive assessment of the responses of 
government institutions can be made. 
The case descriptions in this report are 
intended to serve that purpose. 


About the complaints 


Table 5, the geographic origin of com- 
plaints, shows that more complaints 
originated in Ontario than in all the 
other provinces combined. 

No conclusions need be drawn from 
‘this as complaints from Ottawa may 
well occur because complainants find 
it convenient to have representatives 
or agents in Ottawa make access 
requests for them. 


‘Complainants were not asked their rea- 
‘sons for seeking access to government 
records and their locations and unsoli- TABLE 5 
cited explanations did not provide a 

‘reliable profile of who is interested in 


GEOGRAPHIC DISTRIBUTION OF THE 
the Act. 


ORIGIN OF COMPLAINTS 


The records do enable the Office to 
determine the sex of the complainant 
(since only individuals and not corpo- 
rations have rights of access under the 
Act) as well as the language of their 
choice. However, this does not lead to Northwest Territories 
an accurate profile because the com- 
-plaint, as noted earlier, may be lodged 
on behalf of another person. Amerta 


] 


Yukon Territory 


British Columbia 


Saskatchewan 


Manitoba 


Ontario 


Quebec 


New Brunswick 


Nova Scotia 


Prince Edward Island 


Newfoundland 


Outside Canada 


Se 


Summaries of Cases 


Be eee 


The following case descriptions are 
listed by category of complaint. In 
each case the description names the 
government institution, provides the 
results and a brief narrative of the 
facts. Statutory references are to provi- 
sions in the Access to Information Act. 
Several similar instances have been 
grouped together. 


In keeping with instructions in the Act, 
no information that would disclose an 
exempted record is given and the de- 
scriptions do not include details which 
might identify the complainant or 
other persons connected with the case. 
References which would indicate the 
gender of the complainant have ran- 
domly been altered. 


The order of presentation is: Access 
(exemptions - by section number), 
Access — Severability, Access - Gener- 
al, Fees, Delay and Miscellaneous. 


Refusal of Access 
Exemptions 


Institution: Secretary of 
State 

Complaint: Access refused - exemption 
(section 14) 

Finding: Not supportable 

Disposition: Dismissed 


The complainant objected to a disclo- 
sure exemption made on the ground 

that the document requested contain- 
ed information on federal-provincial 

deliberations and strategy adopted, or 
to be adopted, by the federal govern- 
ment. The Information Commissioner 


found that the documents indeed dealt 


with extremely sensitive federal- 
provincial negotiations and that the 
refusal was justified. 


* * * 


20 


Institution: Secretary of 
State 
Complaint: Access refused - exemption 
(section 14) 
Finding: None 
Disposition: Completed during 
investigation 


In this case several documents were 
exempted from access on the basis 
that their release would injure federal- 
provincial affairs. The investigator sug- 
gested that the department consult the 
community group which authored 

one of the documents (a letter) about 
its release. The community group con- 
sented and the document was released 
to the applicant. 


* * * 


Institution: Department of 
National Defence 
Complaint: Access refused - exemption 
(subsection 15(1)) 
Finding: Not supportable 
Disposition: Dismissed 


The complainant asked to see records 
regarding the number of unauthorized 
overflights of Canadian territory by 
aircraft of the Soviet Union. 


The request was refused because dis- 
closure would involve military defence 
intelligence and could damage interna- 
tional affairs, the defence of Canada 
or an allied state and the detection, 
prevention or suppression of subversive 
or hostile activities. 


The complainant argued that disclo- 
sure of the number, location, dates 
and aircraft types involved in over- 
flights would have no injurious effects. 
Since the onus is on the government to 
justify an exemption, National Defence 
provided enough information for the 
Information Commissioner to form the 
tentative opinion that disclosure could 
‘cause one or more of the anticipated 
injuries. The complainant could not be 
itold the basis for the Information 
Commissioner’s tentative decision 
because the Commissioner is prohi- 
bited from disclosing information 
provided for investigations. The com- 
plainant did not act upon an invitation 
‘to make further representations in 
favour of release and the complaint 
‘was subsequently dismissed. 


* * * 


| Institution: Royal Canadian 
Mounted Police 
femplaint Access refused - exemption 
| (subsection 16(3)) 


Finding: None 
ie osition: Completed during 
investigation 


The complainant believed that he was 
denied an insurance claim because 
information about a loss of property 
_was provided by the Royal Canadian 
Mounted Police (RCMP) to a claims 
investigator of a provincial government 
insurance office. His application for 
access to the report was refused by 
the RCMP on the ground that the 
record contained “information that 
_was obtained or prepared by the Royal 
-Canadian Mounted Police while per- 
forming policing activities for a pro- 
vince or a municipality pursuant to an 
agreement made under section 20 of 


eee EU Eee UES EIS SSEEIEISES RSE EISSSESERE SSR 


the Royal Canadian Mounted Police 
Act.” This exemption is mandatory 
where the federal government has 
accepted the request of the province 
and agreed not to disclose such infor- 
mation. This situation applied in this 
case. 


During the investigation by the Office 
of the Information Commissioner, the 
provincial authorities made the report 
available to the complainant. 


* * “* 


Institution: Bank of 
Canada 

Complaint: Access refused - exemption 
(subsection 19(1)) 

Finding: Not supportable 

Disposition: Dismissed 


The Bank of Canada refused to fulfill 
a request for the names and addresses 
of holders of matured but unredeemed 
Canada Savings Bonds. The denial was 
issued on the ground that the Act 
prohibited release of this personal 
information. The complainant suggest- 
ed that most of the bond holders were 
never advised that their bonds had 
expired (and were no longer earning 
interest) and that the bank was taking 
advantage of these people. 


The bank admitted to the Information 
Commissioner's investigator that some 
people may be unaware of their 
matured bonds. However, the bank 
notifies all holders of mature bonds 
when sending out the final interest 
cheque and again six months after 
maturity. The bank also uses adver- 
tising for its new bond series to advise 
the public that a specific bond series 
has reached maturity. 
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Although the system cannot guarantee 
that every holder of a matured bond 
will be notified, the campaign annually 
brings in a flood of redemptions and it 
is quite effective as evidenced by the 
fact that the number of unredeemed 
bonds represented only .31 per cent of 
the total bonds outstanding as of 

July 31, 1983. 


The investigator asked the bank 
whether information about persons 
dead for more than 20 years could be 
released because such information 
does not apply under the Act. The 
bank said that it had no practical way 
of determining which bond holders, if 
any, died more than 20 years ago and 
that a manual search of early noncom- 
puturized records of each outstanding 
bond holder would unduly interfere 
with the bank’s operations. 


The bank offered to do a name search 
in any case where the complainant 
could show authority from an individ- 
ual or his estate to get information. 
Similarly, the Information Commission- 
er suggested that if the complainant 
could produce evidence that an 
individual had been dead for more 
than 20 years the information would 
no longer be protected from 
disclosure. 


Institution: Public Archives 

Complaint: Access refused - exemption 
(subsection 19(1)) 

Finding: Not supportable 

Disposition: Dismissed 


A request for access to records of a 
naval board of inquiry held in Halifax 
in 1945 was first rejected but Archives 
later agreed to release descriptive data 
while obliterating names and other 
personal identifiers. 


The complainant subsequently told the 
Information Commissioner that he did 
not believe that the information with- 
held was only a small part of the 
entire package requested. The Informa- 
tion Commissioner inspected the whole 
record and confirmed that only the 
names and serial numbers of navy per- 
sonnel had been withheld. The 
complaint was accordingly dismissed. 


* * * 


Institution: Canadian International 
Development Agency 


Complaint: Access refused - exemption 


(subsection 19(1)) 
Finding: Not supportable 
Disposition: Dismissed 


Disclosure was refused to a com- 
plainant who had sought access to the 
personal records CIDA held on another 
individual. The complainant believed 
that there was administrative docu- 
mentation leading to an alleged re- 
evaluation of a position and that this 
should not qualify as a personal infor- 
mation exemption. The Information 
Commissioner's investigator found no 
such records and the Commissioner so 
informed the complainant. The com- 
plaint was dismissed. 


re * * 


Phstitution: Canada Employment and 

| Immigration 

Complaint: Access refused - exemption 
(subsection 19(1)) 

Finding: Not supportable 

Disposition: Dismissed 


Portions of an internal audit on 

BR ictiation of CEIC were exempted 
from access. In the course of an inves- 
tigation the CEIC withdrew part of its 
meemption but continued to withhold 
the name of one individual because its 
‘release would identify and reveal 
personal information about other indi- 
viduals. The Information Commissioner 
agreed with the CEIC and dismissed 
the complaint. 


Institution: Fisheries and 
| Oceans 
Complaint: Access refused - exemption 
(paragraph 20(1)(b)) 
Brcing None 
| Disposition: Completed during 
investigation 


The complainant wanted a copy of the 
1983 preliminary report on a sealing 
gun. Access was refused because the 
report contained confidential technical 
information supplied by a third party. 
The investigator showed the depart- 
ment that the report dealt with pro- 
duct testing carried out by, or on 
behalf of, the government. Subsection 
20(2) of the Act specifies that the 
| government cannot as a rule refuse 
disclosure of confidential technical 
information on product testing. The 
_ department released the report, 


exempting a few portions which, if 
released, could threaten the safety of 
individuals. (This exemption is author- 
ized under section 17 of the Act.) The 
complainant was satisfied with the 
result. 


Institution: Federal Business 
Development Bank 

Complaint: Access refused - exemption 
(paragraph 20(1)(b)) 


Finding: None 
Disposition: Completed during 
investigation 


This case occurred through a request 
to see a ‘group life insurance contract 
between the Federal Business Develop- 
ment Bank and Canada Life.” The 
request was turned down because the 
contract was said to be confidential 
commercial information supplied to a 
government institution by a third 
party. The investigation disclosed that 
the complainant was, or had been, 
insured under the policy. After repre- 
sentations made by the investigator, 
the complainant was given a copy of 
the policy with only others’ personal 
information exempted. 


* * * 


23 


tll titi ON ELLA AAA A 


Institution: Canada Deposit Insurance 
Corporation 

Complaint: Access refused - exemption 
(paragraph 20(1X(c)) 

Finding: Not supportable 

Disposition: Dismissed 


In this case, one line had been deleted 
from a record which the complainant 
had obtained. The exempted portion of 
the record was the name of a party 
which had received a loan from the 
CDIC. The reason given for the exemp- 
tion was that disclosure of the infor- 
mation could cause material financial 
loss or gain to, or prejudice the 
competitive position of, a third party. 


The complainant argued that share- 
holders and depositors were entitled to 
know the financial risks of dealing 
with the particular party and that it 
was improper for the federal govern- 
ment to protect incompetent manage- 
ment by keeping confidential the name 
of a party who had received financial 
assistance. 


The Information Commissioner con- 
cluded that release of the name might 
lead to material financial loss to third 
parties. The government institution was 
obliged under the Act to withhold the 
information and the complainant's 
“public interest’ argument was not a 
relevant factor under paragraph 

20(1) (c). The exemption was justified in 
the circumstances and the complaint 
was dismissed. 


* ae * 
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Institution: Department of 
the Environment 
Complaint: Access refused - exemption 
(section 26) 


Finding: None 
Disposition: Completed during 
investigation 


Environment Canada refused a request 
for a report on the ‘socio-economic 
impact analysis of leaded gasoline” 
because it was planning to publish the 
report within 90 days. Before the 

90 days had expired another individual 
complained about not receiving the 
report. During the investigation of the 
second complaint, the department 
decided to release the report to both 
parties. 


Exclusions 


Institution: Department of 
Agriculture 
Complaint: Access refused - exclusion 
(paragraph 69(1)(b)) 
Finding: None 
Disposition: Completed during 
investigation 


The complainant was denied access to 
a report described as concerning the 
beef cattle industry. The Department 
of Agriculture said that the report was 
not subject to the Access to Informa- 
tion Act because it was a discussion 
paper presenting background explana- 
tions and analyses of problems or 
policy options for a Cabinet decision. 


During investigation by the Office of 
the Information Commissioner, the 
department released the report and no 
further action was necessary. 


* * * 


Institution: Secretary of 
State 

Complaint: Access refused - exclusion 
(section 69) 

‘Finding: Not supportable 

Disposition: Dismissed 


The complainant objected when the 
institution said that the records 
requested contained confidences of 
the Queen’s Privy Council and were 
‘excluded from the right of access 
under the Act. The Information Com- 
/missioner asked the applicant to help 
provide evidence that the particular 
records requested might not be 
properly categorized as Cabinet con- 
fidences so that a basis for an investi- 
gation could be established. No reply 
was received from the complainant 
and the Information Commissioner 


dismissed the complaint. 


* * * 


‘Institution: Department of Industry, 

| Trade and Commerce 

‘Complaint: Access refused - exclusion 
(section 69) 

Finding: Not supportable 

Disposition: Dismissed 


The complainant sought copies of the 
Cabinet discussion papers and back- 
ground material relating to a recent 
Cabinet decision. His request was 
framed in language almost identical to 
that of section 69, which provides that 
the Access to Information Act does 
‘not apply to such records. Understand- 
ably, the request was turned down by 
the department and the Information 
‘Commissioner could not support the 
complaint. The complainant informed 
the Commissioner that a new access 


request would be filed avoiding any 
specific request for Cabinet 
documents. 


Institution: Department of 
Justice 
Complaint: Access refused - exclusion 
(paragraph 69(1)(a) and (b)) 
Finding: Not supportable 
Disposition: Dismissed 


Application was made for access to a 
study concerning possible forms of 
redress for actions taken against 
Canadians of Japanese origin during 
World War II. The request was reject- 
ed on the ground that the report was 
part of a background paper for a 
Cabinet decision and therefore not 
covered by the Act. A complaint was 
filed with the Information 
Commissioner. 


Generally, the provisions in the Act 
excluding Cabinet documents place 
such reports beyond investigation by 
the Information Commissioner. An 
investigator from the Commissioner’s 
office confirmed that the Privy Council 
Office had directed the Department of 
Justice to conduct a study and prepare 
a report as described by the complain- 
ant. The Information Commissioner 
found that the report was indeed 
excluded from access. However, it was 
suggested that the complainant consid- 
er the ‘‘sunset”” provisions in subsec- 
tion 69(3) which might make the dis- 
cussion papers available at a later 
date. (Individuals may ask to see these 
documents once the decisions to 
which they relate have been made 
public or, where the decisions have 
not been made public, four years after 
the decisions were made.) 
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Institution: Department of National 
Revenue (Taxation) 

Complaint: Access refused - exclusion 
(paragraph 691)(c) and (g)) 

Finding: Not supportable 

Disposition: Dismissed 


In response to a request for certain 
records dealing with income tax, the 
applicant was refused access to one 
document and part of another. The 
investigation provided sufficient 
evidence to establish that the exempt- 
ed records did contain confidences 

of the Queen’s Privy Council. The 
Information Commissioner’s office 
explained to the complainant that the 
Information Commissioner is also 
excluded from examination of these 
records. 


Severability 


Institution: Department of National 
Revenue (Customs and Excise) 

Complaint: Access refused - severa- 
bility (section 25) 


Finding: None 
Disposition: Completed during 
investigation 


The case resulted from a request for 
access to a “report or memorandum or 
recommendations regarding the tariff 
classification of modems, datasets, 
datacouplers and multiplexers” held by 
Revenue Canada, Customs and Excise 
Branch. When the request was denied, 
by virtue of section 21 dealing with 
internal government documents, a 
complaint was filed with the Informa- 
tion Commissioner. 


The investigator suggested to the 
department that it consider releasing 
the report subject to the exemption of 
portions that clearly contained restrict- 
ed material. The department held that 
this approach would make the released 
portion meaningless. The Information 
Commissioner convinced the depart- 
ment to release the severed portions 
anyway. 


General 


Institution: Department of Public Works, 
Atomic Energy Control Board 
Privy Council Office, Depart- 
ment of External Affairs 

Complaint: Access refused - general 

Finding: None 

Disposition: Unable to assist 


Four separate complaints occurred 
from requests made for access to 
records before the Access to Informa- 
tion Act came into force. The Informa- 
tion Commissioner had no authority to 
investigate since requests had not been 
made under the Act, and so advised 
the complainants. 


* * * 


institution: Department of National 
Health and Welfare 
Complaint: Access refused - general 
-inding: None 

Disposition: Completed during 
| investigation 


This was one of the first complaints 
resolved by the Office of the Informa- 
tion Commissioner. It concerned an 
individual who had experienced diffi- 
culties in obtaining records from 
Health and Welfare Canada. The infor- 
mation investigator found that the 
complainant had not made a formal 
access request under the Act. The 
investigator discussed the subject with 
the department’s Access to Informa- 
tion Coordinator and the complainant 
received certain records and was 
satisfied. 


| 
} 
| * * * 


Institution: Department of National 
Revenue (Customs and Excise) 

aemplaint: Access refused - general 

Finding: None 

Disposition: Abandoned 

| 


The complainant contacted the office 
of the Information Commissioner 
about difficulties obtaining requested 
records. The request for assistance was 
withdrawn when the records were 
released. 


Institution: Correctional 

Service Canada 
Complaint: Access refused - general 
Finding: None 
Disposition: Abandoned 


This case concerned access to certain 
negotiations between the CSC and a 
third party. The investigation found 
that no formal access request had 
been made under the Act. The Infor- 
mation Commissioner’s office sug- 
gested that such a request be made 
but the complainant did not again 
contact the office. 


* * * 


Institution: Canada Employment and 

Immigration Commission 
Complaint: Access refused - general 
Finding: Not supportable 
Disposition: Dismissed 


This applicant claimed he was refused 
access to information but investigation 
disclosed that no formal request had 
been made. The Information Commis- 
sioner’s office explained the pro- 
cedures to the complainant and sug- 
gested that a formal application be 
presented to CEIC. 


* * * 
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Fees 


Institution: Department of Regional 
Economic Expansion 

Complaint: Fees 

Finding: None 

Disposition: Unable to assist 


An individual who requested access to 
records without submitting the $5 
application fee complained that the 
department would not process his 
application. The Information Commis- 
sioner explained that the application 
fee had to be paid before the request 
could be processed and action taken 
on a refusal complaint. 


* * * 


Institution: Department of 
External Affairs 

Complaint: Fees 

Finding: None 

Disposition: Abandoned 


This complaint was filed after the 
Department of External Affairs esti- 
mated that information requested on 
financial support from outside Canada 
for the Communist Party of Canada or 
other pro-communist organizations in 
Canada since 1970 would cost about 
$2,000. The department asked for a 
$1,000 deposit before proceeding and 
a complaint was lodged about the 
amount of the fees. 
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The investigator learned that a six-hour 
sample search, done by the depart- 
ment at no cost to the applicant, indi- 
cated that a complete search of all the 
relevant records would take more than 
200 hours. The Information Commis- 
sioner was satisfied that, although 
high, the fee quoted was reasonable in 
the circumstances. However, the Infor- 
mation Commissioner was concerned 
that an applicant might pay a substan- 
tial fee only to find that the records in 
question would be exempted under the 
Act. She suggested that the informa- 
tion might be more easily and cheaply 
retrieved by the RCMP. The applicant 
subsequently withdrew the complaint 
against External Affairs and no further 
contact occurred. 


* * * 


Institution: Royal Canadian 
Mounted Police 

Complaint: Fees 

Finding: None 

Disposition: Abandoned 


Two complainants asked for an investi- 
gation into access to records fees 
charged by the RCMP. In each case, 
the Information Commissioner suggest- 
ed that the RCMP be asked to waive 
the fees first. Neither complainant 
followed up the matter. 


* * * 


Institution: Department of 
Industry, 


| Trade and Commerce 
Complaint: Fees 


Finding: None 
I@isposition: Completed during 
investigation 


In this case, the Information Commis- 
sioner also asked the complainant (a 
publisher) to provide the department’s 
response to his request for a fee 
waiver so that the Commissioner 
would have authority to act. 


This occurred after the publisher 
objected to preparation and photo- 
copying charges because the publisher 
intended to make the information 


available to the general public. 


The Information Commissioner told the 
applicant that the office would con- 
duct a separate study into the issue of 
whether a general fee waiver for the 
media was in the public interest. 


* * * 


Delays 


Institution: Department of the Environ- 
ment, Canada Employment 


and Immigration Commission, 


Department of Transport, 
Secretary of State 
Complaint: Delay - access given late 
Finding: Well-founded 
Disposition: Completed during 
investigation 


In three cases government institutions 
failed to give access to records within 
an extended time limit. In a fourth 
case, a department did not advise the 
applicant that more than 30 days 
would be required to produce access. 


The delays were found to have been 
caused by the newness of the Access 
to Information Act. The Information 
Commissioner advised the heads of 
each institution that the complaints of 
delay were well-founded. In each 
instance, the information requested 
was eventually provided. 


* * * 


Institution: Royal Canadian 
Mounted Police 

Complaint: Delay - access given late 

Finding: Well-founded 

Disposition: Unable to assist 


This complaint followed an August 23, 
1983, request to the RCMP for access 
to certain information. By September 
23, 1983, no information had been 
provided nor had any notice been 
furnished, as required under the Act, 
as to when it would be forthcoming. 
On September 26, 1983, the com- 
plainant discussed the application with 
RCMP officials by telephone but with- 
drew the request because the records 
could not be furnished in time for a 
hearing the next day. The $5 applica- 
tion fee was returned. 


The RCMP accepted the Information 
Commissioner’s finding that the com- 
plaint was well-founded. No corrective 
action could be usefully 
recommended. 
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Institution: Department of 

National Defence 
Complaint: Delay - access given late 
Finding: Not supportable 
Disposition: Dismissed 


An access request dated July 22, 1983, 
was not received by the department 
until August 19, 1983, at which time 
the applicant was advised that the 
records would be provided no later 
than September 19, 1983. The informa- 
tion was ultimately provided on 
September 14, 1983. 


However, on August 29, 1983, the 
applicant complained to the Informa- 
tion Commissioner that there had been 
no information or acknowledgement of 
the request within the required 30 
days. The complaint was dismissed 
because the Information Commissioner 
considered reasonable the length of 
time which the department took once 
it had received the request. 


* * * 


Institution: Department of 

External Affairs 
Complaint: Delay - access given late 
Finding: None 
Disposition: Abandoned 


In this case the request for access was 
dated October 12, 1983, but the 
department did not receive it until 
November 9, 1983. The record was 
sent December 2, 1983, but in the 
interval the complainant had con- 
tacted the Information Commissioner 
because no response was received 
from the department. 


The complainant was invited to make 
representations as to why the com- 
plaint of delay should be considered 
justified but did not respond. 


* * * 
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Institution: Royal Canadian 
Mounted Police 

Complaint: Delay - access given late 

Finding: None 

Disposition: Completed during 
investigation 


On December 2, 1983, a complaint 
was filed concerning a delay in receiv- 
ing a response from the RCMP to an 
October 18, 1983, request for access to 
records. The investigator found no 
trace of the request having been 
received by the RCMP, nor any evi- 
dence that the complainant’s $5 appli- 
cation fee cheque had been cashed. 
The complainant agreed to submit 
another request. 


* * * 


Institution: Department of 
Transport 
Complaint: Delay - access given late — 
Finding: Well-founded | 
Disposition: Completed during 
investigation 


The complainant in this case con- 
tacted the Information Commissioner 
for assistance on November 25, 1983, 
because access had not been provided 
for a request which the department 
had received on September 29, 1983. 
The request was acknowledged in 
writing October 17, 1983, but despite 
the complainant’s telephone conversa- | 
tions with the department, the records. 
were not provided, nor had the depart- 
ment advised of an extension.of the | 
time required to give access. 


f 
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After meeting with the investigator, the 
department released three reports and 
related correspondence on January 10, 
1984. The Deputy Minister of Trans- 
port advised the Information Commis- 
sioner that the newness of the Act had 
led to administrative difficulties 
unlikely to recur. 


* * * 


Institution: Department of Labour, 
Canadian Transport 


Commission, Royal Canadian 


Mounted Police 
Complaint: Delay - unreasonable 
extension of time 


Finding: None 
Disposition: Completed during 
investigation 


In two of these cases an extension of 
time of not more than 30 days was 
required and the institution advised 
the applicant in each case. However, 
in a third case, the RCMP had accept- 
ed a request for access before the Act 
came into force and did not tell the 
applicant until two months after his 
request was received that another 
month would be required to translate 
and assess documents dealing with 
“German and Nazi organizations in 
Canada just before and during World 
War II.” The Information Commission- 
er, who received the complaint only 
because the RCMP had treated the 
request as if it were made under the 
Act, made no finding about the delay. 


In all three cases the Information 
Commissioner was satisfied that the 
extension of time required was reason- 
able. The complainants accepted the 
explanations. 


Institution: Secretary of 
State 
Complaint: Delay - unreasonable 
extension of time 
Finding: Not supportable 
Disposition: Dismissed 


This request for access was received 
on October 17, 1983, and acknowl- 
edged by the department the next day. 
On November 8, 1983, the department 
advised the complainant that it would 
need a 30-day extension to consult 
with a third party in another city to 
review certain relevant material. The 
basis for the time extension was 
reasonable and the department had 
complied with the Act, so the Informa- 
tion Commissioner dismissed the 
complaint. 


Institution: Department of Energy, 
Mines and Resources 

Complaint: Delay - unreasonable 
extension of time 

Finding: None 

Disposition: Unable to assist 


In this case the department needed an 
additional 60 days to consult with a 
third party overseas before a decision 
could be made to release the request- 
ed record. The applicant complained 
that this was too long. 
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The investigation established that the 
department had followed the law by 
advising the complainant of the exten- 
sion within 30 days of having received 
the request. The department was 
obliged to notify any third party which 
might be adversely affected by the 
release of the document and the time 
required to contact the third party was 
reasonable in the circumstances. 


The complainant was invited to make 
representations but chose not to do so. 


* * * 


Miscellaneous 


Institution: Department of National 
Revenue (Customs and Excise) 

Complaint: Miscellaneous (Procedural) 

Finding: Not supportable 

Disposition: Dismissed 


A lawyer representing a complainant 
suggested that the Information Com- 
missioner should disclose documents 
or portions of documents exempted by 
the government institution to counsel 
acting on behalf of a complainant. 


The lawyer submitted that the general 
prohibition against disclosure in sec- 
tion 64 is subject to the Information 
Commissioner’s authority under section 
63 of the Act to disclose information 
as necessary, to establish the grounds 
for findings and recommendations. He 
also referred to the Information Com- 
missioner’s general authority to esta- 
blish procedures and argued that the 
obligation placed on the Information 
Commissioner under subsection 35(2) 
of the Act to give the complainant a 
“reasonable opportunity to make 
representations” is not met if counsel 
for the complainant is prevented from 
examining the exempted record. 


The lawyer also argued that the requi- 
rement that investigations of com- 
plaints be conducted in private can be 
met by an undertaking of confiden- 
tiality given by a complainant's legal 
counsel. In support, he described the 
seriousness and the consequences 
which may flow from a breach of a 
lawyer’s undertaking. He suggested 
that because all lawyers in Canada are 
officers of the Federal Court, that 
Court could punish a lawyer for a 
breach of an undertaking given to the 
Information Commissioner. 


The argument was supported with 
reference to the decision in Vaughn v. 
Rosen, 44F. 2d 820 (1973), a decision 
of the United States Court of Appeals 
and to procedures followed by the 
Chief Justice of the Federal Court of 
Canada in the unreported case of 
Maurice Goguen et al v. Frederick 
Gibson. 


The Information Commissioner agreed 
that section 63 of the Act permits dis- 
closure of information where, in her 
Opinion, it is necessary to do so to 
further an investigation or to establish | 
the grounds for the findings and | 
recommendations. The question is 
whether the right of a complainant to | 
a reasonable opportunity to make | 
representations, coupled with the Com- | 
missioner’s authority to disclose infor- | 
mation, gives a right to counsel to gain 
access to documents which the federal . 
government institution has refused to — 
disclose. Based on the purpose and 
general framework of the Act the 
Information Commissioner was of the 
opinion that no such right exists. 


The Information Commissioner pro- 
vided counsel with the following 
opinion: 


“The security and confidentiality provi- 
sions in section 61 and 62 of the Act 
contain a general prohibition against 
the disclosure of information to 
anyone by me or members of my staff. 
These are buttressed by more specifi- 
cally directed provisions, such as sec- 
tion 64 of the Act which requires that 
| take every reasonable precaution to 
avoid disclosing even information 
which would indicate the basis on 
which the head of a government insti- 
tution would be authorized to with- 
hold information under the Act or 
whether a record exists at all. 


“Under subsection 59(2) of the Act, | 
am required to confine the investiga- 
tion of complaints concerning speci- 
fied matters of international affairs 
and defence to one of a maximum of 
four officers or employees specially 
designated by me. Even other officers 
or employees in my office may not 
have access to the records in question. 
Given the foregoing | think that it 
would be completely inconsistent with 
the specific intent of Parliament for 
me, in the present case, to authorize 
disclosure of the documents in ques- 
tion to counsel for a complainant on 
the footing that it is necessary to do 
this in order to give the complainant a 
reasonable opportunity to make 
representations. 


“Furthermore, | do not think that the 
obligation to conduct investigations in 
private, under section 35 of the Act, 
could always be met adequately by 
receiving undertakings from legal 
counsel acting on behalf of a com- 
plainant. | do not have the authority 
to enforce such an undertaking, whe- 
ther it be given by a solicitor or 
anyone else, nor could | be assured 
that the 12 law societies across 
Canada would do so uniformly, if at 
all. | doubt very much that the Federal 
Court of Canada has the authority to 
punish a breach of such an under- 
taking or that | have authority to 
request that it consider a reference 
from me to deal with such a breach. 
Without specific authority to make 
such a reference, | see no procedure 
for bringing such contempt before the 
Court. 


“Finally, as a matter of principle, | do 
not think that it is fair for me to 
accord special treatment in cases 
where complainants are represented by 
legal counsel. One of the features of 
an ombudsman’s office is that it is 
accessible without the necessity of 
having a lawyer. | would be afraid that 
giving special treatment to lawyers 
would undermine the credibility of my 
office and render ineffective those fea- 
tures and advantages which it offers 
the public. 
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“In the case of Goguen et al v. Gibson 
mentioned earlier, it appears that cer- 
tain information was disclosed to 
counsel in a case although it was con- 
sidered top secret and objection to its 
disclosures most likely would have 
been taken if access to those same 
documents had been sought under the 
Access to Information Act. This was a 
procedure which was optionally fol- 
lowed under the direction of the Chief 
Justice of the Federal Court. | do not 
think that this case should have even 
persuasive value in the present Cir- 
cumstances because | am operating 
under different statutory restraints 
than was the Chief Justice. As well, 
the Federal Court is in a position to 
enforce a promise of confidentiality 
which might be given by counsel or a 
party to the action. 


“The case of Vaughn v. Rosen which 
was raised, in my view, supports the 
argument against disclosure of exemp- 
ted material to legal counsel in pro- 
ceedings before me. In that case 
Wilkey J. recognized the difficulty of a 
system where one of the parties is 
unable to advance his case fully 
because he does not have the informa- 
tion necessary to rebut the claims 
made by the government. At page 826, 
the Court recognizes two major draw- 
backs to the system of resolving dis- 
putes under the Freedom of Infor- 
mation Act. 


‘First, there are no inherent incentives 
that would affirmatively spur govern- 
ment agencies to disclose information 
_.. Secondly, ... there is an innate 
impetus that encourages agencies 
automatically to claim the broadest 
possible grounds for exemption for the 
greatest amount of information .. . 


there is a possibility that an agency 
could simply point to selected, clearly 
exempt portions, ignore disclosable 
sections and persuade the Court that 
the entire mass is exempt... 

‘It is vital that some process be formu- 
lated that will (1) assure that a party’s 
right to information is not submerged 
beneath governmental obfuscation and 
mischaracterization, and (2) permit the 
Court system effectively and efficient- 
ly to evaluate the factual nature of 
disputed information.’ 


“By way of solution, Wilkey J. sug- 
gests that the complainant might be 
given a relatively detailed analysis 
without excessive reference to the 
actual language of the document in 
dispute, for argument before the Trial 
Court. He also suggests that the Trial 
Court designate a special master to 
examine documents and evaluate the 
government's claims for exemptions. 


“1 think that the Canadian legislators 
have, by the appointment of an inde- 
pendent Commissioner such as myself, 
attempted to overcome the very prob- 
lems described in the Vaughn v. Rosen 
case which arise because the party 
seeking disclosure cannot know the 
precise contents of the document 
sought. | would suggest that my 
powers to report my findings and 
recommendations to the heads of 
government institutions, to appear as a 
party to an action in the Federal 
Court, and ultimately to make reports 
directly to Parliament is an incentive 
to spur government institutions to dis- 
close information in accordance with 
the Access to Information Act not 
found in the United States system. The 
wide-ranging powers of investigation 
given to me go beyond those which 
normally apply to a master.” 


Inquiries 


Besides complaints, the Office of 
Information. Commissioner fields a 
second category of public contact - 
inquiries. 


Inquiries cover those contacts for 
information or assistance which do not 
amount to a complaint about having 
been denied a right under the Access 
to Information Act. 


Between July 1, 1983, and March 31, 
1984, the Office handled 500 such 
inquiries, of these 313 dealt with 
access to information and 187 con- 
cerned both access and privacy of per- 
sonal information. 


The inquiries cover such matters as 
requests for copies of the Access to 
Information Act, the names of depart- 
mental information coordinators, 
whether a department is covered by 
the Act and who is entitled to access. 
The office also received inquiries on 
matters completely outside the man- 
date of the Information Commissioner. 
For example, one inquirer wanted the 
telephone number of a commissionaire 
at a particular building; someone else 
asked for a map and a list of interes- 
ting places to visit in Canada; another 
wanted the telephone number of Lotta- 
rio. In such cases, every attempt is 
made to steer the caller in the right 
direction. 


A total of 182 hours were spent on 
inquiries for an average of 25 minutes 
each. Most inquiries are directed to an 
experienced information investigator so 
that the caller is not put in the posi- 
tion of having to repeat his facts. 


Records are kept of the nature of the 
inquiries and the responses, but no 
analysis has been done to-date. 
Although many of the inquiries come 
in by telephone, there was confusion 
in the early phases of operation as the 
office was not listed in the city direc- 
tory and only under “O” for offices in 
the government phone book. Both the 
city and government operators had dif- 
ficulty locating the correct numbers 
and often directed callers to the wrong 
department. The office is now cor- 
rectly listed under “I” for Information 
Commissioner. However, callers fre- 
quently assume this office has taken 
over the functions of the now disband- 
ed Information Canada. 


The switchboard of the Information 
Commissioner’s office is open from 
7:30 a.m. to 6:00 p.m. from Monday to 
Friday, and a member of the profes- 
sional staff is on duty during this time 
to receive questions. 
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Explaining the Act 


To government 


As a result of written requests the 
Information Commissioner met deputy 
ministers and senior officials of 67 of 
133 government institutions contacted. 
The meetings were requested to: 


1 - introduce the new Information 
Commissioner; 

2 - answer any questions that the insti- 
tutions had concerning the Access 
to Information Act, and; 

3 - explain the approach the office 
intended to take in handling 
complaints. 


Virtually all of the 67 departments 
that met the Commissioner agreed to 
an informal approach for handling 
complaints. The balance did not reply 
to the Commissioner’s letter or simply 
opted to decide how to deal with com- 
plaints as the situations occurred. 


The formal approach follows to the 
letter the procedures described in the 
Act. Notices of an investigation, find- 
ings and recommendations are exe- 
cuted by the Information Commis- 
sioner and sent directly to the Minister 
or similar head of the institution. 


An informal approach involves investi- 
gators meeting departmental access 
coordinators and other officials 
without serving notices. This process 
Stresses mediation and explanation. In 
most cases when the issue is resolved 
during investigation without a finding, 
the investigation results are reported 
to the complainant and the depart- 
ment without a formal report to the 
head of the institution. 
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The informal approach usually pro- 
duces speedier solutions and, in the 
Commissioner’s opinion, will lead to 
earlier and fuller compliance with the 
Act. 


To the public 


The Access to Information Act does 
not specifically give the Information 
Commissioner a mandate to carry out 
a program of public education about 
the rights of individuals under the Act. 
However, invitations are accepted to 
speak about the work done in the 
office. 


During the first nine months of opera- 
tion, the Information Commissioner 
addressed 27 audiences across Canada 
and abroad. The Commissioner also 
responded to numerous media requests 
for interviews and background 
information. 


While inquiries and public speaking 
engagements have produced some 
limited publicity for the Act, the 
public appears unaware of the mean- 
ing of the Act and the role of the 
Information Commissioner to mediate 
complaints and take proceedings to 
the Federal Court. Indeed, many who 
have tried to use the Act soon gave up 
because they found procedures too 
complicated or too slow. 


The Act requires government institu- 
tions to advise persons who are denied 
information that they have a right to 
complain to the Information Commis- 
sioner. In fact, government institutions 
rarely give applicants additional 
details about their rights. 


Corporate Management 


Key Steps to Establishment of the Of- 
fices of the Information Commissioner 
and Privacy:‘Commissioner 


Spring, 1980 — Treasury Board 
establishes Task Force 
on Access to Informa- 
tion and Privacy 

July 7, 1982 — Access to Information 
and Privacy Acts 
receive Royal Assent 

June 2, 1983 — Inger Hansen is 
appointed Information 
Commissioner and John 
Grace, Privacy Commis- 
sioner, both for seven 
years 

July 1, 1983 — Acts take effect 


The Offices of the Information and 
Privacy Commissioners are separate 
legal entities and operate indepen- 
dently. However, in the interests of 
economy and efficiency, the two Com- 
missioners share administrative support 
services. (See Appendix | for the 
organization chart). 


Expenditures 


The organization has 59 authorized 
positions. Twenty-nine staff years were 
allocated for the nine-month start up 
period from July 1, 1983, to March 31, 
1984. By that date the full corporate 
organization had 32 full-time persons 
on strength, including eight in the 
Office of the Information Commissioner 
and 17 in the common service branch. 


Several investigators were retained on 
contract while the Public Service Com- 
mission screened 644 applicants for 
the 13 permanent positions. 


Supplementary estimates in 1983-84 
provided the organization with a total 
budget of $2,024,000, including 
$454,000 for the Information Commis- 
sioner and $915,000 for common ser- 
vices. Actual expenditures for the nine- 
month period were $1,369,429, reflect- 
ing a lapse of $654,571 that is largely 
attributable to staffing delays. 


The following are the Offices’ expenditures for the period from July 1, 1983 to 


March 31, 1984. 


Information 
Salaries $219,080 
Transportation and 9134 
communication 
Printing 783 
*Professional and 57,689 
special services 
Rentals _ 
Utilities, supplies = 
Construction and a 
equipment acquisition 
All other 271 
Total $286,957 


Corporate 

Privacy Management Total 
$213,174 $402,486 $ 834,740 
Aen 47,565 DO cde 
032 dap zo 13,094 
AAO 195 58,069 234,953 
— 16,880 16,880 
— 47,851 47,851 
— 139590 139,590 
137. 3,691 4,099 
$355,061 $727,411 $1,369,429 


*Includes salaries of 6 contract investigators retained for the start-up period. 
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Appendix II 


Jn Being a Complainant 


[These tips may be useful for future 
-omplainants. 


-1- Don’t ask for all the records on a 
subject unless you really want all 
of them. Narrow the nature of the 
request for faster results and 
lower costs. You can go back for 
more and will know more about 
how the records are organized. 


2- Consult the Access Register and if 
necessary the coordinator to make 
sure the government institution 

| you are writing to has the infor- 

mation you want. This avoids a 

referral of your request to another 

ae source. 


3 - While your reasons for seeking 
access to a record are irrelevant 
to your right to disclosure, they 
may help the public servants pro- 
cess your request. If they know 
what kind of information you are 
looking for and what you hope to 
do with the information they may 
find it faster. The government in- 
stitution may also be able to sug- 
gest other relevant material. 


4-If possible, ask if you can visit the 
government institution to see the 
requested documents. Then you 
can select only those pages that 
you want - it is quicker and 
cheaper. 


5 - Put your telephone number with 
your request for information so 
that the institution can call if they 
need to clarify what you want. 


6 - 


Pay your $5 application fee up 
front. If you want to argue about 
the propriety of the application 
fee do it afterwards and ask for a 
refund. The government institution 
is under no obligation to respond 
to your access request if you have 
not paid the application fee and 
we have no authority to deal with 
a complaint about an informal 
request. 


Before you make an access 
request, telephone the government 
institution and ask if the informa- 
tion you want is available without 
using the Act. Section 2 of the Act 
says: ‘This Act is intended to 
complement and not replace exist- 
ing procedures for access to 
government information and is not 
intended to limit in any way 
access to the type of government 
information that is normally avail- 
able to the general public.” 


If it is unlikely that research infor- 
mation will be disclosed because 
it involves personal information 
about others, ask the government 
institution if you can see the 
documents on your personal 
understanding, in accordance with 
the Privacy Act, that you will not 
make subsequent disclosure of the 
information in a manner that 
could identify any individual to 
whom it relates. Note that the 
government must be satisfied that 
the research cannot be accom- 
plished without disclosure of 
personal information. 


9 - If you think that the fees are too 
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high then ask the government for 
an explanation and give the rea- 
sons why you think that they are 
too high. Normally the Informa- 
tion Commissioner will not deal 
with a complaint about fees 
unless the complainant has first 
asked the government to reduce 
or waive them. 


If a fee estimate seems high, ask 
what proportion of it involves 
searching and processing. Other 
government institutions may have 
the same information already pro- 
cessed. Ask what other govern- 
ment institutions might maintain 
the same records. 


Ask if the government institution 
will refund part of the search and 
preparation fees paid if someone 
else subsequently seeks access to 
the same record. 


Keep in touch with the govern- 
ment institution. If you have not 
received information 30 days after 
filing your request, contact them. 
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“The purpose of this Act is to extend the 
present laws of Canada to provide a right 
of access to information in records under 
the control of a government institution in 
accordance with the principles that 
government information should be available 
to the public, that necessary exceptions to 
the right of access should be limited and 
specific and that decisions on the disclosure 
of government information should be 
reviewed independently of government.” 


Section 2(1) 
Access to Information Act 


The Honourable Guy Charbonneau 
The Speaker | 
The Senate | 
Ottawa | 


June 28, 1985 


Dear Mr. Charbonneau: 


| have the honour to submit to Parliament my annual report. This report covers the period 
from April 1, 1984, until March 31, 1985. 


Yours sincerely, 


Liven 


Inger Hansen, Q.C. 


ere 
sess 


[he Honourable J. Bosley 
«The Speaker 
The House of Commons 
Ittawa 
June 28, 1985 
Jear Mr. Bosley: 


have the honour to submit to Parliament my annual report. This report covers the period 
rom April 1, 1984, until March 31, 1985. 


Yours sincerely, 


Ne os 


Inger Hansen, Q.C. 
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The Second Report 


' 


This second annual report of the 
Information Commissioner under the 
Access to Information Act covers 
April 1, 1984, to March 31, 1985. 


The 12 months covered by this report 
produced more complex and procedur- 
al problems than did the first nine 
months. Nevertheless, almost half of 
the complaints were supportable. 


The concern expressed in the first 
annual report about lack of knowledge 
and understanding of the Act and its 
principles increased during the past 
year. It seems that the vast majority 
of Canadians do not know their rights 
under the Act, nor what they reason- 
ably might expect to achieve should 
they use the Act. It is disturbing that 
governments, during the period under 
examination, took no active steps to 
inform the public of these important 
rights. The Access to Information Act 
was supported by all parties but it may 
become an unwanted offspring left to 
fend for itself. 


Critics of the Act emphasize that the 
procedures are cumbersome. How- 
ever, we are encouraged that frequent 
users have discovered ways to make 
the procedures work. This does not 
eliminate the growing resentment over 
inefficient practices or procedures. 
The media have expressed disappoint- 
ment with the Act, perhaps because 
they expected the Act, as distinct from 
changes in attitudes, would lead to 
greater openness. 


Journalists report their successes and 
failures with the Act but this does not 
cover the experiences of other users 
and a more balanced view of freedom 
of information might be achieved if 
governments took an active part in 
explaining and promoting the under- 
lying principles. On the other hand, if 
Parliament wants these principles 
actively promoted by the Information 
Commissioner, the Act would have to 
be amended to provide a mandate and 
resources. 


Regardless of who takes responsibility, 
public education should change atti- 
tudes, so that those who explore the 
Act and complain vigorously about its 
shortcomings could then be viewed, 
not as trouble-makers, but as impor- 
tant participants in reaching the goals 
of the Act. Support by the government 
for the principles of the Act might also 
refute the critics who doubt its bona 
fides. \deally, in the end most informa- 
tion would be given to Canadians by 
the government without use of the 
complaint mechanisms of the Act. 
Only serious disputes about the 
danger of releasing particularly 
sensitive records, would lead to 
complaints. 


A better educational program on the 
Act would mean that more people 
could use it instead of simply a 
knowledgeable few. More publicity 
would also produce a larger body of 
experience so that the Parliamentary 
Review Committee would have a 
broader base upon which it could 
assess the general principle of the Act 
and improve its specific provisions. 
Discussion of the Act might also 


enable Parliamentarians and the public 
to compare the legislation and prac- 
tices with other countries and enable 
more Canadians to see that the Cana- 
dian Act does not necessarily fall 
short when compared to the laws of 
countries like Sweden and the United 
States. 


But a freedom of information act can- 
not be improved upon nor can it serve 
a country well if its very existence is 
kept secret. 


Some of these issues are described in 
more detail hereunder. 


Lack of Understanding of the Act 


The Access to Information Act repre- 
sents a reversal of principle. It creates 
an enforceable right to access 
records, subject to specific, detailed 
exemptions. Two things are important 
for the system to function properly. 
The Act should be a last resort, and 
individuals should use information 
channels that were open to them 
before the enactment of the Access to 
Information Act. The Act supports this 
principle at Section 2: ’ 


“This Act is intended to comple- 
ment and not replace existing 
procedures for access to govern- 
ment information and is not 
intended to limit in any way 
access to the type of government 
information that is normally avail- 
able to the general public’. 


ine) 


Users of the Act need to understand 
the difference between information 
and records. Information, in this con- 
text, is edited and organized by the 
government departments for release t¢ 
the public. Records are essentially 
government files needed for operation 
and it is the right of access to these 
records which is covered by the 
Access to Information Act. 


Making a complaint under the Act is 
like taking the first steps in a lawsuit 
and is done only when private negotia- 
tions break down. In the second step 
the lawyers try to settle the dispute. 
Under the Access to Information Act 
this is performed by the Commis- 
sioner, who has access to those 
records which have been withheld. If 
the Commissioner fails to negotiate a 
resolution, the matter is placed before 
the court. 


The procedures under the Access to 
Information Act, as well as the Act 
itself, are technical and legalistic and 
enforcement is against a vast bureau- 
cratic system. No value judgement is 
intended in the terms ‘‘legalistic’’ and 
‘bureaucratic’ as they simply 
describe the obstacles that must be 
overcome by the user and the Infor- 
mation Commissioner when there is ar 
alleged contravention of the Act. Such 
obstacles mean that unless | use per- 
suasion and arguments of the same 
kind so that the bureaucracy may be 
convinced to change its position, the 
efforts of our office will be a waste of 
public funds. 


Ideally each difficult case should 
become a precedent, leading to gener- 
al compliance with the Act. Unfortu- 
nately, this has not been the case and 
better ways and means are being 
explored of informing the public and 
public servants about completed 
cases. It is astonishing to discover 
government departments’ lack of 
knowledge and understanding of the 
Act's provisions. We still find, as a 
result of complaint investigations, that 
some departments have not consid- 
ered the severance principles in 
section 25, which requires depart- 
ments to review and release portions 
of documents when other portions 
must be exempted. 


We discovered that, contrary to para- 
graph 10(1)(b) which requires the head 
of a government institution to cite the 
specific provisions of the Act upon 
which a refusal was based, the legal 
authorities to withhold records have 
not been specifically identified and 
that those working with the Act do not 
think they have to be. Our investiga- 
tors invariably ask the departments to 
ensure that released copies identify 
the section of the Act they are using 
to claim exemption. When a large 
volume of records has to be viewed 
again for either the severance princi- 
ple or to establish the specific author- 
ity for each exemption, an investiga- 
tion can drag on for months. 


Lack of understanding of the Act and 
its principles probably also contributes 
to the inconsistencies in practices and 
policies that exist among various gov- 
ernment departments. While this has 
led to ridicule in the media, and con- 
sternation in some departments, it 
may help clarify rights under the Act 
as our office can ask one department 
to justify its exemptions in the face of 
release by another. 


A lack of understanding of the Act and 
of a clear message from superiors 
contributed to some anxiety among 
many public servants, particularly 
where responsibility has been dele- 
gated to a fairly low level. The conse- 
quences of release of a record in 
error are far more severe than the 
error of withholding. This was clearly 
demonstrated where section 69 
(Cabinet confidences) was employed 
to withhold records. In some cases 
where the Minister had certified that a 
record consisted of Cabinet confi- 
dences, the Minister also authorized 
the release of more than was consid- 
ered releasable by public servants. 


Ignorance of the Act often leads an 
applicant to ask for much more than 
required. Two unfortunate conse- 
quences can arise from this: One, the 
fee estimate will appear exorbitant 
and, two, unnecessary reviewing work 
might result. 
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The public should be better informed 
of the enormity and repetitive nature 
of government records. Further, the 
public must be made aware that gov- 
ernment records are not organized 
with a view to providing access under 
the Access to Information Act but are 
organized for operational purposes. As 
a result, some records may simply be 
dumped in cardboard boxes after their 
use because there is no future opera- 
tional need for them and thus, no 
index or other guide to help a seeker 
of access. Some who have used the 
Act have suggested the creation of an 
index of government records. No 
doubt this would be extremely useful 
to access seekers but there is a ques- 
tion of benefits versus costs. The gov- 
ernment does not appear to regard 
such an index as a priority and the 
cost to index approximately 500 kilo- 
meters worth of government paper 
records would be outrageous. AS a 
solution, institutions could provide an 
access seeker with an opportunity to 
review, without charge, whatever 
indices exist. In other cases access 
seekers could be shown pages with 
merely the headings of unreleased 
documents. Both solutions have 
disadvantages. Access to an informal 
review is relatively easy for a person 
living in the National Capital Region 
but it may be extremely difficult for 
someone living thousands of miles 
from Ottawa. The second solution 
might be costly for either the access 
seeker or, if provided free, the 
taxpayers. 


Delays 


A number of articulate Access to 
Information Act users criticize both 
government departments and our 
office for the time it takes depart- 
ments to respond and for me to report 
on an investigation. 


A number of delays have occurred 
and are seen as intentional by some 
users. The Act specifies that govern- 
ment departments must respond to an 
access request within 30 days. The 
time limit may be extended if a 
request requires a search of a large 
number of records and meeting the 
30-day time limit would unreasonably 
interfere with the operations of the | 
government institution. Extensions may: 
also be allowed for consultations or to. 
notify third parties that their records 
have been requested and might be 
released. | 
| 
A chain of time extensions is not per- 
mitted under the Act, and this interpre- 
tation may produce two problems: 
First, the estimate of extended time | 
could be exaggerated or, second, the 
department could refrain from giving 
notice, hoping to provide the record 
shortly after the extension period 
expires. 
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Investigators give priority to delay 
complaints. However, while support- 
able complaints of delay may be well- 
founded, reported to the Minister and 
included in the annual report, little 
else happens. In some cases a delay 
is unavoidable, while in others it is 
not. Nevertheless, the legislative impo- 
sition of absolute time constraints 
might produce a total disregard for 
time limits. Some discretion is neces- 
sary. The remedy for habitual delays 
by specific departments may be 
achieved through an application to 
court and the resulting publicity but 
court action may eventually prove 
equally ineffective. The permanent 
solution to delay problems lies in an 
educational program by the govern- 
ment, coupled with the provision of 
the necessary personnel to do the 
work within a reasonable time. All 
departments must realize that delaying 
access to information in effect 
destroys the purpose of the Act. 


Delays in the Commissioner’s Office 
were serious during the first year of 
operation. However, at the end of this 
reporting year, 115 files were still 
under active investigation but the 
backlog of cases for decision was 
eliminated and investigations are now 
dealt with as they are completed. 
Furthermore, an examination of the 
files completed since July 1, 1983, 
shows that 123 of the investigations 
were completed within 90 days of 
receipt of the complaint. 


While 86 have taken longer, this was 
due to third party procedures or fail- 
ure of departments to consider the 
requirement to review the record for 
severance, as provided in section 25. 
Other delays occurred because of dif- 
ficulties in meeting with officials to 
negotiate a supportable complaint 
solution. 


Here follows a fairly typical scenario: 
One month after an access request is 
made to a government institution the 
applicant is informed that the entire 
record is subject to exemption. The 
complaint is launched one month later. 
Meetings are held with the investigator 
and officials and the severance possi- 
bility is raised. The responsible official 
agrees to consider severance but 
must consult with other more senior 
officials. Sensitive issues may require 
several meetings with the department. 
The investigator regularly checks for 
progress and assures the complainant 
that the matter is being actively pur- 
sued. Finally the official places a sev- 
erance recommendation before the 
head of the government institution. 
The Minister may be away and his or 
her response is held up — and so on. 
When | am satisfied the department 
has been given a reasonable opportu- 
nity to react, as entitled by law, | send 
a formal recommendation for release. 


Delays occur also because recommen- 
dations for release must be based on 
investigations into the facts and inter- 
oretations of the law that will be 
acceptable in court. The Act contains 
technicalities that can, and are, used 
by our office to ensure a narrow inter- 
pretation of all refusals to disclose. 
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The need for careful attention to the 
provisions of the Act was demon- 
strated when the Law Reform Commis- 
sion released the report on urea- 
formaldehyde. The report was exempted 
with reference to paragraph 21(1)(a) of 
the Act, under which advice or recom- 
mendations developed by, or for, a 
government institution or a Minister of 
the Crown can be withheld. However, 
subsection 21(2) provides that a report 
prepared by a consultant or advisor, 
who is not an officer or employee of a 
government institution or a ministerial 
staff member, cannot be exempted 
under subsection 21(1). There was 
some doubt as to whether the party 
who wrote the report was an 
employee but the Law Reform Com- 
mission accepted our suggestion that 
the doubt should be resolved in favour 
of release. 


Finally, it should be mentioned that 
while courts will seldom concern 
themselves with minute matters, a 
Statutory ombudsman, which the Infor- 
mation Commissioner is, must investi- 
gate all complaints unless the statute 
itself permits a refusal. This is not to 
suggest that the Act should allow the 
Information Commissioner to refuse to 
investigate trivial complaints. It is men- 
tioned to indicate that the investigation 
of minor problems can be as time 
consuming as serious controversies. 
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Third Party Procedures 


The Canadian Access to Information 
Act requires that third parties be 
advised when information might be 
released that could affect their speci- | 
fied interests. The notice must be | 
given if the head of a government 
institution intends to disclose a record: 
that might contain confidential busi- 
ness, or other third party information. 
A similar notice must be given by the | 
Information Commissioner where she | 
“intends to recommend that a 
record or part thereof be disclosed 
that contains, or that the Information | 
Commissioner has reasons to believe | 
might contain’ trade secrets or | 
confidential third party information. | 
These necessary procedures clearly 
delay the investigation of a complaint. | 


several cases were investigated | 
during the year where third party inter- 
ests were, or might have been, affected’ 
When a case is dismissed (one case | 
would have involved more than | 
2,000 third parties) there is no prob- | 
lem. When a case involves even a | 
small number of large businesses, 
much time is consumed in arranging | 
and coordinating meetings with 
corporate executives and lawyers. | 


During the reporting year we investi- | 
gated a complaint about exemptions | 
contained in meat inspection reports. | 
Third party notices were sent to 

37 businesses that responded by 
letters and telephone. A number of 
these businesses wanted to make rep-' 
resentations and, eventually, all were | 
made either by telephone or in writing. ' 
The investigation occupied 143 inves 
gator hours and stretched over 

14 months. By the end of the reportiiam 
year a recommendation for release 
was made to the Minister responsible. | 
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lf the Minister accepts the recommen- 
dation for release the third parties 
must be given notice of their right to 
request a review by the Federal Court. 


Another example of complications 
from third party procedures is illus- 
trated by the complaint about the 
denial of access to names and 
addresses of individuals whose homes 
may have had urea-formaldehyde insu- 
lation. This complaint, described in the 
Case Summaries, was dismissed. Had 
| concluded that it was in the public 
interest to disclose those names and 
addresses some 57,000 individuals 
would have been entitled to reason- 
able notice of that intention and to an 
opportunity to make representations. 
Notice could have been given by way 
of daily newspaper advertisements and 
only a small number of individuals 
might have chosen to make represen- 
tation. However, if only a third had 
responded the cost would have been 
substantial. 


Formal notices of our intention to 
recommend release of third party 
information have been accompanied 
by non-legalistic letters explaining the 
Act and the reasons why we are in 
contact with the third parties. Never- 
theless, in a number of cases, it is 
obvious that the recipient has not dif- 
ferentiated between the government 
department to which information was 
provided in the first place and our 
Office. Small businesses might resent 
this intrusion, which sometimes occurs 
without any prior warning, and time 
has to be devoted by them and for us 
to explain how the Act balances the 
right to know. We are aware of the 
efforts made by corporate lawyers to 
inform their clients. However, those 
efforts may not have reached smaller 
enterprises. 


Access Coordinators 


The government has established posi- 
tions in departments to coordinate the 
public delivery of services under the 
Act. When the Act came into force, 
the government conducted seminars 
for these coordinators and some of 
them participated in pilot programs to 
experiment with the delivery of 
services under the Act. 


The Register of Government Depart- 
ments, prepared by Treasury Board for 
public use, provides the business 
addresses and telephone numbers of 
the coordinators. They are the contact 
point for all members of the public as 
well as for the investigators of the 
Information Commissioner. 


If the principles of the Access to 
Information Act are to be accepted 
and if the users of the Act are to be 
convinced of the good faith of the 
government, it will in large measure 
be a result of the efforts of the many 
extremely competent access coordina- 
tors. These people manage the review 
of records requested from the govern- 
ment and explain its intentions to the 
public as well as to employees of their 
departments. In each department, they 
are the ones who probably know most 
about the Act and the procedures to 
be followed. They need the support of 
Deputy Ministers and other senior 
officers. 


When the Access to Information Act 
was put in place, coordinators were 
Supported by senior management and 
given the necessary authority to 
ensure that attitudes changed and that 
government departments complied. 
However, we have seen some erosion 
of that authority and a tendency on 
the part of some coordinators to 
become demoralized. We believe that 
a few have experienced unjustified 
criticism by other public servants who 
objected to the effect of the Act and 
the attempts of coordinators to obtain 
definite answers to problems related 
to access requests. | fear that some 
coordinators will soon decide that 
standing up for the principles of free- 
dom of information in some quarters 
may damage, rather than further, 
otherwise promising public service 
careers. 


The coordinators endure considerable 
public pressure when a request for 
access needs to be clarified or exten- 
sions of time become necessary for 
the release of records. Coordinators 
are alSo discouraged when they go to 
great lengths to satisfy a request for 
access, only to find that the media 
report causes anguish and disruption 
in the department which in turn brings 
the coordinator anything from gentle 
teasing to outright accusations of 
disloyal behaviour. 
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Our investigators are having increas- 
ing difficulty in contacting coordina- 
tors. It seems that in many depart- 
ments only one person is responsible | 
and when he or she is on vacation, ill, 
or otherwise absent, no one answers 
the telephone or takes care of access 
problems. When no response has | 
been given by a department in spite of 
repeated written requests, it is POSSsi- © 
ble under the Act to report to the head 
of the institution with recommenda- _ 
tions, but such action on my part | 
could lead to findings that would not 
Stand up in court. However, if these 
difficulties continue or gain strength, | 
freedom of information in Canada will | 
be in trouble. | 
| 
Fees i 


| 


Fees remain a controversial topic. | 
News stories have correctly stated 
that estimates had been given of thou-. 
sands of dollars for fees. These high | 
figures arose as a result of requests | 
for ‘‘everything’’ about a given topic. | 
Frequent users of the Act now report | 
satisfactory results from having limited! 
their requests as to topic, or time, or | 
by being more specific. Some users of, 
the Act have become so sophisticated 
that they limit the department to using | 
only five hours worth of search time, 
thus avoiding any fees. 


Public discussion on the question of 
fees is necessary to better assess 

whether fees are fair or unreasonable, 
when and on what basic criteria they | 
should be waived, and when the user | 
should pay. | 
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‘he question of the reasonableness of 
ees and waiving of fees has not yet 
yeen studied in depth by our office. 
Nevertheless, | have suggested to the 
resident of the Treasury Board that 
he fee of 25 cents per page for 
yhotocopies might be lowered. An 
nvestigation of fees is currently being 
>onducted. 

>rivate individuals have reported that 
hey refrain from using the Act simply 
yecause they believe they will incur 
Jeavy fees. 


Another problem exists when two or 
nore parties seek the same record. 
Treasury Board, to our knowledge, has 
10t issued any instructions concerning 
a system of charging the first appli- 
cant and collecting from later appli- 
cants, who ought to share the cost, 
and provide a proportionate refund to 
the first applicant. Some users of the 
Act have suggested that copies of all 
released records should be placed in 
the department's reading room. This 
practice was adopted for the minutes 
of meetings of the Atomic Energy 
Control Board. 


The following is an example of the 
frustrations of an applicant, and the 
care taken by an access coordinator, 
to deal with the fee issue. The individ- 
ual wrote to the access coordinator 
with a copy to our office as follows: 


“| wish to inform you that | have 
decided not to proceed with my 
request. | am not prepared to pay 
a deposit of $106 to find out what 
your department is prepared to 
make available. As an employee 
of an association whose goal is 
..., | hesitate to pay for some- 
thing sight unseen. This is, in 
effect, what | am being asked to 
do. | am also troubled by the 
uncertainty about whether my 
request for a fee waiver will be 
granted. While | recognize that 
you may have acted in accord- 
ance with the Access to Informa- 
tion Act, | must confess that this 
experience has only served to 
increase my doubt about the 
effectiveness of the legislation.” 


The coordinator’s reply, also provided 
to us, read in part: 


‘““.. | would like to address those 
points you raised in your letter 
with respect to the fees. Before 
doing this, however, | believe it 
would be appropriate to review 
the background to this matter. 


“In your original application dated 
October 19, 1984, you requested 
access to all records which would 
provide you with a better under- 
Standing of ... You indicated at 
that time that you were request- 
ing these records in order to 
further the interests of... . 


“AS you may recall, from the very 
beginning you were alerted to the 
fact that your request was very 
broad and would entail a wide- 
ranging and time-consuming 
search. | believe you, in fact, 
agreed with our view concerning 
the broadness of your request. 
While keeping in mind the subject 
and scope of your request, the 
potential public interest aspect 
and particularly the date that you 
required the information, we 
offered as a possible alternative 
to quickly make available to you 
on an informal basis certain 
material which we felt would be 
of most interest to you. You were 
in fact provided with a lengthy 
document entitled ... and related 
... tables. 


“To further assist you in every 
way we could, we offered you the 
opportunity to meet with... 
During the course of the meeting, 
you enquired into other records 
the department might have avail- 
able and which might prove 
useful to you. As | recall, we 
explained that the material you 
had already received was, in our 
view, the most recent and useful 
available information. You were 
also informed that, in our opinion 
a review of this material and the 
three ... reports of 1973, 1977, 
and 1981 provided the necessary 
background to fully understand 
the ... industry in Canada. We, 
therefore, expressed the view that 
a lengthy and detailed search 
through departmental records 
was unlikely to prove fruitful from 
your standpoint and would indeed 
prove costly to you and the public 
treasury. 


“Notwithstanding the foregoing, 
you chose to pursue the formal 
procedure under the Access to © 
Information Act. This, of course, 
was entirely your prerogative 
under the law. While your reques 
was revised subsequent to Our — 
meeting, its terms remained quite 
broad. As a result, it was neces- 
sary to follow our normal proce- | 
dures by providing you with a fee 
estimate, based on search, pre- — 
paration and possible reproduc- — 
tion of approximately 428 pages 
of documentation. | 
“On the question of fees, we indi 
cated to you that your request fo. 
a fee waiver had been noted. In | 
accordance with government pol- 
icy, such a waiver can be grante: 
when there is a clear and genera 
public benefit through the release 
of the information. You will, | 
believe, appreciate that before | 
granting any fee waiver, we are | 
required to at least take into 
account the information that can 
be disclosed. Such a decision cai 
only be taken after all relevant | 
records have been identified and; 
reviewed by departmental staff. | 
While | regret that we are unable 
to automatically grant waivers or. 
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the assumption that the subject | 
matter of the request is inthe | 
public interest, | can assure you” 
that each and every case is 


examined on its merits. 


| 


“In conclusion, consistent with 
the spirit of the Access to /nfor- 
mation Act, | believe that efforts 
were directed to assisting you in 
a meaningful way. | recognize, 

| however, that the formulation of 
formal requests is not always an 
easy task for requestors and may 
lead to a number of difficulties. | 
hasten to add that | remain confi- 
dent that the new access legisla- 
tion will significantly contribute to 
more open government and public 
accountability. In our experience, 
numerous applications have 
resulted in a satisfactory outcome 
for requestors. 


Please do not hesitate to commu- 
nicate with us if we can be of any 
assistance to you in the future.”’ 


A particularly frustrating problem 
arises when individuals are asked to 
oay fees, or deposits, only to find after 
the government has searched and 
reviewed the records that no release 
can be made because the entire 
record qualifies for exemption. While 
an access coordinator may inform an 
access applicant in advance that 
paying a fee does not guarantee infor- 
mation, the practice will arouse suspi- 
cion and frustration. As one individual 
Said, the government is probably the 
only business in the country that could 
get away with charging and then say- 
ing ‘‘now that you have paid the price, 
we will not provide the merchandise’. 
While the explanation is that the work 
has to be done for the sake of ‘‘good 
customer relations’’, it would be better 
to waive fees in these cases until 
there is a definite proof of abuse. (The 
Case reports describe an instance 
where an individual simply gave up 
when told that he might get very little 


and that no search would be begun 
until he paid 50 per cent of the 
$290 fee.) 


Interestingly enough we found at the 
end of January that the same depart- 
ment wrote to another complainant: 


‘‘We have concluded our review 
of relevant documentation and 
regret to inform you that we are 
unable to release these records 
as they are exempted under sec- 
tions 13(1)(a), 19(1), 16(1)(c)(iii), 
and 21(1)(a) and (b) of the Access 
to Information Act... 


“It is Secretariat policy to refund 
the $5 application fee as well as 
deposits paid, when we are 
unable to release a record. | am 
returning herewith your cheques 
in the amount of $5 and $40 
respectively.” 


Users of the Act 


There is considerable interest in the 
answer to the question: Who uses the 
Act? Our office, which deals only with 
complaints, is unable to accurately 
answer this question. Indeed, we do 
not necessarily Know who the com- 
plainants are as they may represent 
other individuals or groups. 


The most visible complainants are 
journalists and other contributors to 
the media who have contended that 
the Act does not work well for them. 
No Access to Information Act, built on 
the principle that some information 
must be withheld in the interest of 
society as a whole, can satisfy the 
immediate daily deadlines of the print 
or electronic journalists. But the long- 
term effect of changes in attitude 
towards release of information result- 
ing from the existence of freedom of 
information laws may well provide 
some benefits to journalists. In any 
country, disputes as to whether a 
record should be released take time. 
One optimistic journalist expressed it 
this way: You get two stories for the 
price of one. One when you ask for it 
and another when you get it or do not 
get it. 


One country has found a way to deal 
with the journalists’ problems. 
Sweden, generally speaking, gives 
access only to documents that are 
final in nature. On any given day ina 
Swedish government office a journalist 
can walk in and ask to see a folder 
with incoming and outgoing documents 
of that day that have not been subject 
to exemptions. The service is used by 
news bureaux and government depart- 
ments usually make a reading room 
available for the journalist to review 
non-exempted material. However, in 
Sweden, right to access disputes are 
dealt with by the Swedish Ombudsman 
or the Administrative Courts and there 
too the media have complaints about 
the length of time it takes to pursue 
remedies through those channels. 


Nevertheless, the daily laying out of 
documents, not subject to exemptions. 
might be a worthwhile practice in 
Canada. 


Lawyers are another group of users 
of the Access to Information Act | 
although the number of lawyers famil- 
iar with the Act is limited. Lawyers 
may represent clients who are seekin¢ 
access as well as those who seek to | 
prevent access to their records. Their: 
interventions have been very helpful | 
for me. | 
Historians, another group, appear to | 
have experienced unexpected difficul- 
ties as a result of the Access to Infor- 
mation Act. Before implementation of | 
the Act, researchers who requested 
access to records in various govern- | 
ment departments were required to 
review records in line with a directive 
issued from Privy Council Office on 
November 14, 1978. The directive was 
approved by Cabinet and was for the 
purpose of making available to the 
public ‘‘as large a portion of the public 
records of the Canadian Government | 
as might be consistent with the nation 
al interest’. The exemptions were | 
similar to those contained in the 
Access and Privacy Acts and were to! 
be invoked if the records were still 
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held by departments or the Public | 
Archives. | 
| 


\pparently some researchers who 
. well Known to the government 
vere allowed to review records that 
vad not previously been reviewed 

or exemptions. The passage first of 
art IV of the Canadian Human Rights 
Act, and later the Privacy Act and the 
Access to Information Act destroyed 
his informal arrangement. As a result 
of the Acts, departments began to 
yrotect individual privacy and other 
axxemptable material and historians 
ound themselves in the same position 
as anyone else, save for a provision 
nthe Privacy Act which permits a 
‘esearcher to review personal informa- 
ion on entering into certain undertak- 
ngs as to non-disclosure. 


Setting the Record Straight 


n context, | wish to refer to page 22 
of the First Annual Report which 
described a complaint against Public 
Archives. In this case the complainant 
did not believe that only names and 
numbers had been withheld from a 
record but we confirmed that was all 
that had been withheld and the com- 
Dlaint was dismissed. After publication 
of the report, the access coordinator 
Suggested that the report could be 
improved. | believe the record is set 
Straight by quoting from the letter: 


‘As access to information and 
privacy coordinator at the Public 
Archives, | was pleased that 

you had your office send me a 
copy of your recently published 
1983/84 Report. | was less 
pleased to discover four errors in 
the four sentences on page 22 
dealing with Halifax naval inquiry 
records at the Public Archives. 


‘The release of the 1945 Halifax 
riot inquiry records is an exciting 
demonstration of the access 
legislation making available docu- 
ments long kept secret and the 
Information Commissioner reas- 
suring a(n)... applicant; instead, 
the Report in this case projects a 
dull and bureaucratic process 
that may alarm professional his- 
torical researchers already fearful 
that the legislation will hinder 
their work. 


“First, the details. The Public 
Archives did not ‘first reject’ the 
applicants request for the records 
nor did we ‘later agreed to release 
descriptive data...’ The Informa- 
tion Commissioner reviewed only 
the information subject to sever- 
ance, not ‘the whole record.’ And 
the document released to the 
applicant and now available for 
research contains the names of 
dozens of navy personnel. 


“Why is the erroneous impression 
left by the Report of concern to 
the Public Archives? The Cana- 
dian Historical Association, repre- 
senting many of Canada’s leading 
scholars and researchers, lobbied 
vigorously to ensure that docu- 
ments such as the Halifax inquiry 
record would not remain inacces- 
sible because of personal privacy 
considerations. A subsection was 
added to the Privacy Act (8(3)) 
permitting the Public Archives to 
disclose personal information to 
facilitate research. The sugges- 
tion that we first rejected access 
to the whole record, or that we 
then removed the names of all 


navy personnel, leads to the mis- 
taken conclusion that the Public 
Archives has not implemented 
this provision in good faith. 


‘On a broader and more impor- 
tant level, the story of the Halifax 
riot records might have been 
used to reveal a real change 
brought about by the new legisla- 
tion and an important role of the 
Information Commissioner: 


‘Records of a naval board of 
inquiry into the V-E Day riots in 
Halifax had been kept secret 
since 1945. In response to a 
request for access under the 
new legislation, the Archives 
released the 424 page report 
but withheld some personal 
information. After the docu- 
ments were reviewed, the Infor- 
mation Commissioner was able 
to reassure the complainant 
that on only 14 pages had the 
names of some ordinary sea- 
men implicated in the events 
been severed. The complaint 
was accordingly dismissed.’ ”’ 


Confidences of Privy Council 


Section 69 of the Access to Informa- 
tion Act provides that the Act does not 
apply to confidences of the Queen’s 
Privy Council for Canada. Section 69(1) 
describes ‘‘without restricting the 
generality of the foregoing’”’ that those 
confidences include: 


(a) memoranda the purpose of 
which is to present proposals or 
recommendations to Council: 


(b) discussion papers the purpose 
of which is to present backgroun 
explanations, analyses of prob- 
lems or policy options to Council 
for consideration by Council in 
making decisions; 


(c) agenda of Council or records 
recording deliberations or deci- 
sions of Council; 


(d) records used for or reflecting 
communications or discussions — 
between Ministers of the Crown 
on matters relating to the makinc 
of government decisions or the — 
formulation of government policy 


(e) records the purpose of which 
is to brief Ministers of the Crown 
in relation to matters that are 
before, or are proposed to be 
brought before, Council or that 

are the subject of communica- — 


tions or discussions referred to i 
paragraph (qd); | 


(f) draft legislation; and 


(g) records that contain informa-' 

tion about the contents of any | 

record within a class of records | 

referred to in paragraphs (a) to (" 
Subsection 3 provides that confi- 
dences of the Queen’s Privy Council 
may be released if they have been in 
existence for more than 20 years. | 
Similarly, discussion papers may be — 
released after a decision to which the 
relate has been made public or, wher 
the decision has not been made 
public, four years after the decision 
has been made. 
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Ss a consequence of a number of 
omplaints related to withholding of 
jueen’s Privy Council confidences, 
ur investigators requested additional 
formation from government depart- 
vents to ensure that that which had 
een withheld qualified as Cabinet 
onfidences. The Act does not apply 
) Cabinet confidences and we do not 
ave the authority to demand access, 
though in some instances depart- 
rents have helped provide sufficient 
formation to enable us to assure a 
omplainant that section 69 has been 
sed properly. 


1 other instances, a suspicion arose 
vat, out of extreme caution, section 

9 had been applied too broadly. A 
rovision in the Canada Evidence Act 
ermits a person ‘“‘with jurisdiction to 
ompel the production of information’’ 
) request a Minister to certify in writ- 
1g that the information sought consti- 
ites a confidence of the Privy Council 
dr Canada and that disclosure has 
een properly refused. As a conse- 
uence of my requests for such certifi- 
ates, the Clerk of the Privy Council 
nd | reached an agreement that 
Ainisters or the Clerk of the Privy 
/ouncil would provide such certifi- 
fates within 30 days after they were 
equested. 


\s a result of some of the requests 
or certificates, the Minister, after 
laving examined the record, released 
ortions of that which had originally 
een withheld. 


Assistants Appointed 


On January 29, 1985, two Assistant 
Information Commissioners were 
appointed by the Governor in Council 
to help handle the growing complexity 
of complaints under the Act. They are: 
George Hamelin, former director of 
Complaint Investigations, and Bruce 
Mann, former legal advisor. Both have 
continued their current duties until 
replacements are engaged. They 
share in the decision making and help 
eliminate delays in the office. 


Nevertheless, we cannot speed up the 
investigations because many com- 
plaints demand page-by-page review of 
thousands of documents and notifica- 
tion of many third parties. 


Future 


On August 27, 1980, the Hon. Francis 
Fox, then Secretary of State, told the 
Canadian Bar Association meeting 

in Montreal that the Information 
Commissioner: 


“will constantly pressure the gov- 
ernment to be less secretive with 
its information than the exemp- 
tions would allow it to be’. 


It is in that spirit that | have sought, 
and will continue to seek, a narrow 
interpretation of all exemptions. In 
addition, | will seek judicial interpreta- 
tion in every instance where release 
is resisted and there is doubt as to 
whether it is justified. As well, 
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wherever the Access to Information 
Act appears to be ambiguous, vague, 
or cast in language that allows broad 
interpretations of exemptions our 
office will press for an interpretation 
that agrees with the principles of 
openness, and we will assist complain- 
ants if they wish a court review. 


Nevertheless, even with a dedicated 
full complement of investigators, a 
director and the recently-appointed 
Assistant Commissioners, our office 
alone cannot achieve full compliance 
with the principles of the Act. That 
requires the dedication of coordina- 
tors, the willingness of senior officials 
and ministers and a fair amount of 
understanding and sophistication 
among the users. 


Comparisons with the Auditor General 
or the Official Languages Commis- 
sioner and the Information Commis- 
sioner are often made and the hope is 
expressed that | will become as vocal 
an advocate as are the others. While 
the comparison may be valid, only the 
Information Commissioner reviews 
cases that may lead to specific judi- 
cial reviews, where the judge relies on 
the investigation conducted by the 
Information Commissioner's office. As 
was Stated in the United States case 
Vaughen v. Rosen 44F. 2d 820 (1973), 
the court does not have time to review 
the whole of an exempted record. 


In light of these comparisons, Parlia- | 
ment may wish to take active steps to: 
explain the substance and procedures » 
under the Act. Parliament might also | 
consider whether the Information Com-: 
missioner’s mandate should include — 
a role as an advocate for freedom 

of information or whether such duties | 
would impede the independence or 
credibility of the office. : 


summaries of Cases 


‘his report Summarizes each case 
jealt with by the Information Commis- 
ioner during 1984-85 fiscal year. The 
eadings on each case indicate the 
iubject matter and help a reader iden- 
fy particular interests. Also identified 
‘t the beginning of each case are 
‘uch particulars as the department 
volved, the nature of the complaint 
nd the outcome, which collectively 
orms the basis for the statistical 
ables. An explanation of the terminol- 
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»gy used in the descriptions is avail- 
ibie in the section Complaints by 
umber. (see page 113.) 


Vhile the case reports are brief, we 
velieve they are informative. In some 
sases the approach is formal and 
egalistic while in others the informa- 
ion is limited, primarily because of the 
Act’s prohibition against disclosing 
BemPted information. 


‘he statistics and cases show that 76 
yf the complaints were supportable 
ut only 21 were not resolved at the 
nvestigation stage, demonstrating that 
he mediation process works. Of those 
21 that led to reports to the Ministers, 
|4 dealt with delays and required no 
action because release resulted from 
he complaint. 


[he cases have been grouped by 
sategories of complaints. Numbers in 
square brackets refer to sections of 
he Act. 


The file numbers have been included 
0 help government institutions match 
heir files. Where a number appears in 
drackets: i.e. (1/3), it means that the 
specific file generated more than one 
>omplaint — in this case three 
Somplaints. 


EXEMPTIONS 
Tax Policies on Farm Losses 
File: 1.83-5 


Institution: Revenue Canada (Taxation) 
Complaint: Refusal — exemption 

[16 (1c), 22] 
Finding: Supportable 
Disposition: Resolution negotiated 
Result: Resolved in part 


The complainant requested from Reve- 
nue Canada ‘“‘Information concerning 
Revenue Canada Taxation’s assessing 
policies as they apply to the restricted 
farm loss rules of section 31 of the 
Income Tax Act’’. The department 
claimed exemptions under the law 
enforcement and investigations 
[16(1)(c)] and tests/audits [22] provi- 
sions of the Access to Information 
Act. 


The investigation revealed that 
Revenue Canada had reviewed the 
exempted portions of the requested 
documents and had decided to release 
all the requested information, except 
one segment of a document exempted 
under both 16(1) (c) and section 22. 
The complainant was informed of this 
on October 5, 1984. On October 9, 
1984, the complainant telephoned the 
investigator, informing him that he 
was Satisfied with the department’s 
response. 


Severance 
File: 1.83-08 (2/2) 


Institution: Regional Industrial 
Expansion 

Complaint: Refusal — exemption 
[19(1), 20(1)(b) and (a), 
21(1)(a)] 

Finding: Supportable 

Disposition: Resolution negotiated 

Result: Resolved in part 


The complainant sought access from 
Regional Industrial Expansion to ‘‘all 
reports and studies undertaken as the 
basis on which recommendations were 
made regarding the advisability of 
granting $34 million in loan guarantees 
to Maislin Industries Ltd.”’ 


The complainant was provided with an 
internal departmental report relating to 
Maislin Industries. He challenged the 
severing of all blanked out passages, 
including some headings of para- 
graphs, and objected that the blanked 
out portions did not show the exempt- 
ing sections of the Act. 


As a result of the investigation, the 
complainant was eventually given 
access to exhibits, some appendices 
and additional information which had 
previously been exempted. The depart- 
ment also provided the complainant 
with missing headings and noted the 
relevant sections of the Act used 
where exemptions had been made. 


The Information Commissioner 
informed the complainant that, subject 
to any representations he wished to | 
make, she found the remaining exemp: 
tions by the department under person-' 
al information [19(1)], third party infor- 
mation [20(1)(b), 20(1)(d)] and advice 
and pespalllaae al — government . 
operations [21(1)(a)] to be properly 
claimed. 


This was one of several complaints 
related to requests for access made 
soon after the Act came into force. 
Close to 50 hours were spent in ensur. 
ing that the severance principle was | 
adhered to. This required the review o' 
the record line-by-line by the investiga- 
tor together with a departmental offi- — 
cial. With greater familiarity with the 
Act, the department is now applying 
the severance principle on its own 
initiative. 


Salaries of Order-in-Council 
Appointees 


File: 1.83-20 


Institution: Privy Council Office 

Complaint: Refusal — exemption 
[19(1)] 

Finding: Well-founded 

Disposition: Report to Minister 

Result: Disputed 


An individual asked the Privy Council 
Office for ‘‘all records that will enable 
me to know the current emoluments of 
the 13 Governor-in-Council appointees 
whose names are listed on the 
attached sheet. By emoluments | 
mean the current salary, other finan- 
cial benefits and all benefits of a non- 
financial nature, such as cars, accom- 
modation, travel allowances, free 


asses and any other perquisite of the 
osition.”” The appointees in question 
rere. Commissioner, Northern Pipeline 
gency; President and Chief Executive 
)fficer, Canada Post Corporation; 
shairman, Canada Development 
avestment Corporation; President and 
shief Executive Officer, Canada Devel- 
joment Investment Corporation; Presi- 
lent and Chief Executive Officer, Air 
‘anada; Chairman, Air Canada; Chair- 
nan, Canadian National Railways; 
»resident and Chief Executive Officer, 
Yanadian National Railways; Chair- 
nan, Via Rail Canada; President, 
vanadian Broadcasting Corporation; 
>resident and Chief Executive Officer, 
»etro-Canada; Auditor-General; and 
Mficial Languages Commissioner. 

| 

he Privy Council Office informed the 
somplainant that the salary of the 
\uditor General was that of a Puisne 
ludge of the Supreme Court and that 
he salary of the Commissioner of Offi- 
ial Languages was that of a Puisne 
Judge of the Federal Court. The Privy 
Youncil Office also provided informa- 
jon on travel and other benefits but 
nformation about the salaries for the 
dther 11 Order-in-Council appointees 
was refused based on the personal 
nformation provisions [19(1)] of the 
Access to Information Act. 


The denial was based firstly on the 
wording of the Privacy Act because 
the individuals in question receive 
exact salaries and no salary range has 
deen established. Secondly, in respect 
of nine of the appointees, denial was 
pased on the Crown corporations not 
being subject to the Access to /nfor- 
mation Act and the Privacy Act. 


oO 
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On June 14, 1984, the Commissioner 
recommended release in a letter to 
the Prime Minister. The legal argument 
in support of the recommendation was 
that although personal information is 
defined under the Privacy Act and 
includes the ‘‘employment history”’ 
and “information relating to financial 
transactions in which the individual 
has been involved’, the Privacy Act 
contains an exception in paragraph (j) 
of the definition section. The Informa- 
tion Commissioner suggested this 
exception should apply to salaries of 
Order-in-Council appointees. The 
exception provides that the ‘‘salary 
range’”’ of an individual ‘‘who is or was 
an officer or employee of a govern- 
ment institution’ is not protected from 
disclosure. (The question of whether 
the Crown corporations in question are 


-subject to the Privacy Act and the 


Access to Information Act is dealt with 
later). 


The Information Commissioner sug- 
gested to the Privy Council Office that 
if, under the Access to Information 
Act, access is given to the salary 
range of an officer or employee, logic 
and the intent of the Act dictate that, 
where no range exists, information 
about the exact amount of the salary 
should be released. If Parliament had 
intended to exclude disclosure of 
exact salaries of officers and employ- 
ees who receive a fixed salary, the 
legislation would have so stated. 


Concerning the second reason for 
refusal to disclose, the Information 
Commissioner suggested that disclo- 
sure could be made because the infor- 
mation requested was contained in 
records under the control of the Privy 
Council Office (which is subject to the 
Act) and the appointments were made 
through that office. 


This latter point was strengthened by 
a provision in the Privacy Act which 
allows personal information to be dis- 
closed if the public interest in disclo- 
sure ‘‘clearly outweighs’ any invasion 
of privacy. The Prime Minister was 
asked to consider the overall purpose 
of the Access to Information Act, 
which is to grant public access to 
government records. Reference was 
made to the remarks of the Associate 
Chief Justice of the Federal Court of 
Canada, Trial Division, in the case of 
Maislin Industries Limited v. The 
Honourable Minister for Industry, 
Trade and Commerce et al (not yet 
reported) that ‘‘public access ought 
not to be frustrated by the courts 
except upon the clearest grounds so 
that doubt ought to be resolved in 
favour of disclosure’. 


Finally, the Information Commissioner 
submitted that Order-in-Council 
appointees serve the Canadian public 
and are appointed by the Government 
of Canada. Therefore, the remunera- 
tion for their service should be known, 
not only because of the source of 
their employment but also in the inter- 
est of consistency and fairness for all 
Order-in-Council appointees. 


When no action was taken on the 
recommendation for close to three 
months, a motion for review of the 
refusal was filed in the Federal Court. 
Shortly thereafter, a press release 
from the Prime Minister's Office pro- 
vided ranges within which the named 
Order-in-Council appointees are paid. 
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In the report of the investigation pro- + 
vided to the parties, the Information 

Commissioner indicated that the legal’ 
arguments put forward were not con- | 
clusive and that all parties might bene’ 
fit from a judicial interpretation of the 
relevant sections of the Access to. | 
Information Act. Those issues remain | 
unresolved. : 


. 
| 
Drug Prosecutors’ Directive 
| 
File: |.83-21 


Institution: Justice 

Complaint: Refusal — exemption | 
[16(1)\c)] | 

Finding: Supportable 

Disposition: Resolution negotiated | 

Result: Resolved in part | 


The complainant was denied access t 
instructions issued by the Department: 
of Justice concerning drug prosecu- | 
tions. As a result of representations | 
made to the department, the directive’ 
was released to the complainant sub- | 
ject to some exemptions based on the 
law enforcement and investigations | 
provisions [16(1)(c)] of the Act. 


' 


Statute Amendments 
File: 1.83-27 (1/2) 


Institution: Justice 

Complaint: Refusal — exemption 
[21(1fa)m2Z3] 

Finding: Not supportable 

Disposition: Dismissed 

Result: No action necessary 


The complainant asked the Depart- 
ment of Justice for information about 
federal statutes that must be amendec 
because they are or may be inconsis- 
tent with the Canadian Charter of 
Rights and Freedoms. 


fhe department refused to provide the 
\formation because it was ‘‘advice or 
acommendations developed by or for 
-government institution or a Minister 
if the Crown under subsection 21(1)(a) 
f the said Act’’. The department also 
aid the information was subject 

) solicitor-client privileges under sec- 
on 23 of the Access to Information 
ict. 


} 

| 

in investigation by the Information 
‘ommissioner disclosed that the 
cords were properly exempted under 
ubsection 21(1)(a) and section 23 of 
i. Act. 


Jrea Formaldehyde 
files: 1.83-29, 1.84-113, 1.84-135 


vAstitution: Law Reform Commission 
Yomplaint: Refusal — exemption 

| [18(c), 21(1)(a) and (b)] 
‘inding: Supportable 

Jisposition: Resolution negotiated 
fesult: Resolved in full 


hree complainants sought access to 
1 preliminary report prepared for the 
-aw Reform Commission on urea for- 
naldehyde foam insulation. The Com- 
nission was prepared to release a 
yibliography of source material but 
stated that the research paper itself 
Nas exempt under the research [18(c)] 
ind government operations [21(1)(a) 
ind 21(1)(b)] provisions of the Act. 
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An investigation was carried out which 
necessitated a number of meetings 
with senior officials and commis- 
sioners of the Law Reform Commis- 
sion. Legal questions arose as to 
whether the author of the report was 
an independent consultant and that 
21(1) was therefore not applicable. In 
the end, the Law Reform Commission 
released the third draft of the author's 
paper. The Commission did not impose 
any costs and did not claim any 
exemptions. 


Cruise Missile 
File: 1.83-31 


Institution: National Defence 

Complaint: Refusal — exemption 
[13(1)(a)] 

Finding: Not supportable 

Disposition: Dismissed 

Result: No action necessary 


The complainant was refused access 
to ‘‘discussion papers and technical 
assessment studies, both independent 
Canadian Studies and joint U.S. — 
Canadian Studies”’ relating to the 
Cruise missile. 


The technical studies were withheld 
under the confidences of another 
government provision [13(1)(a)] of the 
Access to Information Act. A review of 
the information revealed that the 
exempted documents were provided 
by ‘‘the government of a foreign state 
or an institution thereof’, which 
objected to disclosure under the 
Access to Information Act. \n these 
circumstances, the exemption is 
mandatory. 
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The investigation also confirmed that 
no discussion paper dealing with the 
Cruise missile existed at the Depart- 
ment of National Defence. 


Minutes of AECB Meeting 


File: 1.83-37 

Institution: Atomic Energy Control 
Board 

Complaint: Refusal — exemption 
[21(1)(b)] 


Finding: Well-founded 
Disposition: Report to Minister 
Result: Resolved in part* 


The complainant requested access to 
the minutes of meetings of the Atomic 
Energy Control Board from 1975 to the 
date of his request. Access was 
denied based on the provisions for 
accounts of consultations or delibera- 
tions — government operations 
[21(1)(b)] in the Access to Information 
Act. 


The Atomic Energy Control Board 
agreed to re-examine the record fol- 
lowing a recommendation for release 
made to its President. Notwithstanding 
the Board’s disagreement with the 
Information Commissioner’s recom- 
mendations, and contrary to a legal 
opinion received from the Department 
of Justice, the President of the Board 
proposed the following on August 30, 
1984: 


1) To exercise my discretion under 
section 21(1)(b) of the Access to 
Information Act, and subject to the 
following, to disclose the Minutes 
of Meetings of the Atomic Energy 
Control Board to the complainant: 
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2) 


1.1) By invoking the transitional 
provision section 27(1)(a) 
which would limit the applica. 
ble period from the complain’ 
ant’s date of request (August. 
30, 1983) to July 1, 1980. 
You will recall that the com- 
plainant requested minutes 
back to 1975. The period 
August 30, 1983, to July 1, | 
1980, will involve 19 sets of © 
minutes, which, with attachec 
schedules, will total | 
362 pages. 


1.2) By performing an exemption | 
review of these minutes and | 
making the appropriate sever 
ances. Appropriate exemp- 
tions will be applied, includ- 
ing section 21(1)(b) where a 
Minister of the Crown or the 
Minister’s staff were either 
directly involved in or were 
advised of the deliberation. 


1.3) By making the severed 
minutes available to the com- 
plainant on a progressive 
basis as their review and pre- 
paration is completed, with 
all such minutes to be pro- 
vided by October 31, 1984. 
The review of third party 
information which may be 
contained in the minutes 
imposes a degree of uncer- 
tainty in this schedule but | 
am confident that the 
October 31 target can be 
met. 


It is estimated that the preparation 
of the minutes for disclosure will 
require approximately two hours 
per set. Total cost will be (two 
hours) (19 sets) ($10 per hour) = 
$380 (estimate only). | believe that 


it would be appropriate for the 
complainant to pay a $50 deposit 
} with appropriate payments on 
' delivery. The complainant will be 
' billed only for time actually spent. 
_ The cost of copies, if desired, will 
_ be additional.”’ 


‘he complainant was aware that his 
ight to bring other complaints after 
leceipt of the records were not prej- 
\diced when this complaint file was 
slosed. The complaint was reported as 
esolved in part because the head of 
he institution agreed to rescind the 
otal exemption and to examine the 
ecord with a view to release. 


A subsequent complaint regarding 
jis matter eventually led to a motion 
2 the Federal Court and release of 
je requested records subject to 
xemptions. This will be fully 
lescribed in the next annual report. 


lazi Organizations 
‘ile: 1.83-46 


stitution: Royal Canadian Mounted 
Police 

vomplaint: Refusal — exemption 
[13(1)a), 16(1)(c)(i), 
16(1)(c)(ii), 19(1)] 

‘inding: Not supportable 

isposition: Dismissed 

fesult: No action necessary 


he complainant objected when the 
{CMP withheld some information on 
Vazi organizations in Canada prior to 
he Second World War. 


Three pages were exempted with ref- 
erence to confidences of other govern- 
ments [13(1)(a)]. The information in 
question had been provided by an 
institution of a foreign state, which 
objected to disclosure under the 
Access to Information Act. 


Some information had been withheld 
from the complainant under 19(1) as it 
contained personal information as 
defined in the Privacy Act. This 
exemption is mandatory and the pro- 
tection is extended to all individuals 
who are alive or who died less than 20 
years ago. While there was no practi- 
cal, inexpensive way of conducting an 
investigation as to whether the individ- 
uals named are dead or alive, the 
complainant was invited to make 
representations as to the need for 
such an investigation. The Office of 
the Commissioner also offered to con- 
sider any information the complainant 
might have from other sources to 
show that some individuals had been 
dead for more than 20 years. 


Finally, exemptions were claimed 
under the law enforcement and inves- 
tigations provisions [16(1)(c)(i) and 
16(1)(c)(ii)] of the Act. This covered 
one complete document and several 
items on other documents. Disclosure 
would have revealed confidential 
sources of information and resulted in 
injury to the enforcement of a law of 
Canada or the conduct of lawful 
investigations. 
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Uranium Cartel 
File: |.83-47 


Institution: Energy, Mines and 
Resources 

Complaint: Refusal — exemption 
[27(1)] 

Finding: Not supportable 

Disposition: Dismissed 

Result: No action necessary 


In this case, the complainant made a 
request under the Access to Informa- 
tion Act for ‘‘background and discus- 
sion papers on the Uranium Cartel’. 
The department refused access, invok- 
ing paragraph 27(1)(a) of the Act, 
which permitted it, during the first 
year of enforcement of the Act, to 
refuse to disclose any record which 
was more than three years old when 
the Act came into force. 


An investigation revealed that the rec- 
ords requested were spread over 
approximately 30 linear metres of files 
in several locations within the depart- 
ment. The department estimated that 
a search of these files for the 
requested documents would take up to 
50 days, plus additional time to review 
the records and prepare them for 
release. 


The purpose of section 27 of the 
Access to Information Act appears to 
be to phase in, over a period of three 
years, the rights of access to older 
records maintained by government 
institutions. The institution is not 
obliged to exempt older records from 
access, but in this case, where giving 
access would have caused a consider- 
able disruption to the normal opera- 
tions of the department, the Commis- 
sioner considered that the use of the 
exemptive provision was legally 
correct and justifiable. 


The complainant was advised of the _ 
Commissioner's tentative view and | 
chose not to make further representa: 
tions. 


Air Fares 
File: |.83-48 (1/2) 


) 

} 

Institution: Canadian Transport 

Commission | 

Complaint: Refusal — exemption . 

[20(1)(b), 21(1)(a)] 

Finding: Not supportable 
Disposition: Dismissed 

Result: No action necessary 


Access was sought to information pro. 
vided to the Canadian Transport Com- 
mission by a Canadian air carrier on — 
reduced fares for a specified period ir 
1983. In particular, the complainant 
wanted to see the application, data 
and justification filed by the carrier. 
Based on the release of some rec- 
ords, a more specific request was 
made for additional information. 


Ultimately all the requested records 
were released subject to exemptive 
provisions for advice or recommenda- 
tions developed by or for a govern- 
ment institution [21(1)(a)] and confiden 
tial financial, commercial, scientific or 
technical information provided by a 
third party [20(1)(b)]. 


NN 
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he complainant alleged that CTC staff 
inalyses could not constitute ‘‘advice 
yr recommendations” under 21(1)(a). 
je also argued that the third party 
nust demonstrate that all the informa- 
ion it provides to the CTC is consis- 
ently treated in a confidential manner 
ind that the carrier had not discussed 
such information other than in its deal- 
ngs with the CTC. As well, he sub- 
nitted that the third party must dem- 
instrate the prejudicial effects of the 
elease of information and questioned 
he relevance of portions of the third 
yarty’s representations to the CTC in 
avour of withholding the information. 


The Information Commissioner, how- 
ver, was Satisfied that the documents 
sontained advice that could and 

should be protected under paragraph 
1(1)(a). She was also satisfied that 
sonfidential business information had 
een kept confidential and was pro- 
ected under paragraph 20(1)(b). 


Reports Released of Labour Safety 
nvestigations 


“ile: 1.83-56 


nstitution: Labour Canada 
complaint: Refusal — exemption 
| [16(1\(c)] 

-inding: Supportable ~ 
Disposition: Resolution negotiated 
Result: Resolved in full 


Ihe Department of Labour referred to 
ihe law enforcement and investiga- 
‘ions provisions [16(1)(c)] of the 
Access to Information Act in refusing 
access to ‘‘records of analysis per- 
formed on samples of materials or 
substances used or handled by 
employees taken or removed by safety 
officers pursuant to paragraph 91(c) of 
the Canada Labour Code”’. 


Representations were made to the 
department based on the severance 
principle [section 25] of the Act and 
the department subsequently released 
the records. 


Revenue Practices 
File: 1.83-59 


Institution: Revenue Canada (Taxation) 

Complaint: Refusal — exemption 
[16(1)(c), 18(d), 22] 

Finding: Supportable 

Disposition: Resolution negotiated 

Result: Resolved in part 


An accountant filed a request with 
Revenue Canada for access to an 
internal document dealing with its 
practices in assessing personal ser- 
vice and management companies. 
Revenue Canada released portions of 
the document which amounted to less 
than four typewritten pages (from a 
14-page document). The department's 
grounds for withholding information 
were as follows: the disclosure of 
information could reasonably be 
expected to be injurious to the 
enforcement of a law of Canada or 
the conduct of lawful investigations 
[16(1)(c)]; the disclosure of information 
could reasonably be expected to be 
materially injurious to the financial 
interests of Canada or to result in an 
undue benefit to any person [18(d)]; 
and the disclosure of part of the 
record requested, dealing with auditing 
procedures or techniques, would preju- 
dice their future use [22]. 


: 


eee ree ee eee eee eree er rere ener errr _$_ el 


The Information Commissioner and an 
investigator met with officials of Reve- 
nue Canada to discuss the reasons for 
withholding parts of the document. 
The department agreed to release 
additional portions and the complain- 
ant subsequently challenged the 
remaining exemptions. 


However, the Information Commission- 
er was Satisfied that the information 
ultimately withheld was legitimately 
exempted under the Access to /nfor- 
mation Act. The complainant was 
invited to make formal representa- 
tions, but did not do so. 


Halibut and Cod Data Revealed 
File: 1.83-62 


Institution: Fisheries and Oceans 

Complaint: Refusal — exemption 
[19(1)] 

Finding: Supportable 

Disposition: Resolution negotiated 

Result: Resolved in part 


An applicant who requested records of 
all dealings pertaining to the relocation 
of the Canadian halibut fleet from 
Alaska, their compensation and new 
opportunities, complained when the 
records were exempted from disclo- 
sure under the personal information 
provisions [19(1)] of the Access to 
Information Act. 
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Numerous meetings with the Depart- | 
ment of Fisheries and Oceans’ access: 
to information coordinator and legal | 
advisor resulted in the early release of 
some material. Extended negotiations © 
caused the department to consider 
severance under section 25 of the , 
Act, resulting in release of a ‘‘Halibut 
Relocation Plan Wrap-up Report”’, with 
minimal exemptions and a ‘‘Study into’ 
the Biological Feasibility of Establish- — 
ing a Black Cod Fish Farm in Hecate | 
Strait’’ with no exemptions. Appendix 
2 of the Halibut Relocation Plan con- | 
tained confidential commercial infor- 
mation and was exempted under third 
party provisions [20(1)(b)]. Severance 
was applied to appendices 11 to15 — 
inclusive, where personal information — 
and information that could reasonably 
be expected to interfere with contrac- 
tual or other negotiations of a third 
party were exempted under 19(1) and 
20(1)(d) of the Access to Information 
Act respectively. 


Copyright | 
File: 1.83-65 (1/2) | 


Institution: Royal Canadian Mounted 
Police 

Complaint: Refusal — exemption 
[16(3)] 

Finding: Supportable 

Disposition: Resolution negotiated | 

Result: Resolved in full 


The complainant objected when 
access was denied to records on the © 
‘Secret Service... of the Dominion 
Police’ based on the ‘‘prohibition of 
obtaining copies of the information 
because of the RCMP copyright.”’ 
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he investigation revealed that, 

ecause of the RCMP’s copyright, the 
complainant was not allowed to review 
ny footnotes (bibliography) or to 

tain a copy of the records that were 
nade available. Representations were 
jade to the Commissioner of the 
\CMP. Access was granted and the 
omplainant was referred to Public 
srchives for additional information. 


usiness Information 
| 
ile: 1.83-70 


istitution: Regional Industrial 

| Expansion 

omplaint: Refusal — exemption 
[19, 20(1)(b), (c) and (a), 
21(1)(a) and (b)] 

inding: Supportable 

lisposition: Resolution negotiated 

esult: Resolved in part 


Nn applicant sought access through 
egional Industrial Expansion to 
.. .copies of all records and con- 
ultants’ reports (that is those not 
lamped as Cabinet documents) that 
jill enable me to know why the feder- 
| government Cabinet decided to pro- 
ide a $32 million loan guarantee to 
Aaislin trucking’. Also requested was 
. .the department's internal recom- 
1endation to the Cabinet not to 
rovide the money.’’ 


he department invoked exemptions 
nder the personal information [19], 
lird party information [20(1)(b), (c), 
nd (d)] and government operations 
21(1)(a) and (b)] provisions of the Act 
nd a complaint was filed. 


An investigation carried out by the 
Office of the Information Commis- 
sioner resulted in the release of a con- 
Sultant’s report, with some exemp- 
tions, followed two months later by 
release of a portion of the Enterprise 
Development Program. The Informa- 
tion Commissioner informed the com- 
plainant that the remaining exemptions 
were correct in law. 


Aircraft Seizure 
File: 1.83-75 


Institution: Fisheries and Oceans 

Complaint: Refusal — exemption 
[19(1), 21(1)(a), 23] 

Finding: Not supportable 

Disposition: Dismissed 

Result: No action necessary 


The Department of Fisheries and 
Oceans received a request under the 
Access to Information Act for docu- 
mentation about the seizure of an air- 
craft belonging to the International 
Fund for Animal Welfare. The individual 
requesting the information complained 
to the Information Commissioner when 
portions of the documentation were 
exempted. 


An investigation revealed that the 
exemption under personal information 
[19(1)], concerned a pilot who had 
been charged with a criminal offence 
but had not yet come to trial. The 
information exempted under advice 
and recommendations — government 
operations [21(1)(a)] related to docu- 
ments properly described by tne 
exemptive provision which had come 
into existence less than 20 years prior 
to the access request. Finally, the 
exemption claimed under solicitor- 
client privilege [23] was found to be 
information properly subject to the 
provision. 
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The complainant was assured by 
the Information Commissioner that 
the exemptions were lawful. 


Radar Training Book 
File: 1.83-77 (1/2) 


Institution: Royal Canadian Mounted 
Police 

Complaint: Refusal — exemption 
[16(1)(ayii), 16(1)(c), 22] 

Finding: Not supportable 

Disposition: Dismissed 

Result: No action necessary 


The complainant challenged exemp- 
tions claimed by the RCMP under the 
Act’s provisions for law enforcement 
and investigations [16(1)(a)(ii)] when it 
made available a copy of a booklet 
containing a radar training course for 
policemen. The exempted material 
consisted of a questionnaire and 
answers given at the end of the 
course. 


The RCMP later changed the claim for 
exemption to be made under both 
paragraphs 16(1)(c) (also law enforce- 
ment and investigations) and section 
22. Section 22 reads: 


‘The head of a government insti- 
tution may refuse to disclose any 
record requested under this Act 
that contains information relating 
to testing or auditing procedures 
or techniques or details of speci- 
fic tests to be given or audits to 
be conducted if such disclosure 


would prejudice the use or results 


of particular tests or audits.”’ 
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The Information Commissioner 

accepted the exemption under sectior 
22 because disclosure of the ques- 
tions and answers could invalidate the 
test. 


Policy Advice 
File: 1.83-78 (1/2) 


Institution: Finance 
Complaint: Refusal — exemption | 
[13(1)(c), 18(d), 20(1)(d), 
21(1)(a) and (b)] | 
Finding: Supportable | 
Disposition: Resolution negotiated 
Result: Resolved in part 


This case involved an individual who | 
requested Cabinet discussion papers | 
and background documents on the 

“6 and 5" wage control program. As — 
reported elsewhere, the department | 
excluded some documents as Cabinet 
confidences [69(1)], but advised that — 
background material on the program | 
would be made available. Those docu: 
ments were released subject to | 
exemptions claimed under provisions - 
for confidences of other governments 
[13(1)(c)], the economic interests of 

Canada [18(d)], third party informatior 
[20(1)(d)] and government operations | 
[21(1)(a) and (b)]. | 


The complainant objected but the 
Information Commissioner accepted 
all of the exemptions except the one 
Claimed under 18(d). In keeping with 
the spirit of the Act, the Minister of 
Finance had disclosed records of 
policy advice given to him. However, 
the Minister had claimed exemptions 
under subsection 18(d) for the names 
of those who had given the advice. 
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The Information Commissioner found 
nat, once the Minister had released 
he policy advice, the withholding of 
ihe names alone could not be sup- 
dorted under 18(d). The Minister was 
asked to reconsider and decided to 
release the names. 


Business Information Released 
Elsewhere 


ile: 1.83-79 


| 


‘nstitution: /nsurance 

complaint: Refusal — exemption 
[20(1)\c)] 

Finding: Supportable 

Disposition: Resolution negotiated 
Result: Resolved in part 

The complainant requested from the 
Department of Insurance details on 
companies which had been placed 

on restricted licences or whose assets 
were being administered by the 
department from January 1, 1979, until 
the time of the request, in October, 
1983. 


The department informed the com- 
plainant that information requested on 
certain companies still active was 
exempted as third party information 
[20(1)(c)]. However, information on 
other defunct companies would be 
released. 


An investigation disclosed that actions 
taken by the department regarding one 
of the active companies were a matter 
of public record. The company con- 
cerned subsequently agreed to the 
partial release of records disclosing 
licence restrictions and departmental 
administration of assets. 


The Information Commissioner 
informed the complainant that the 
remaining exempted portions of the 
records had been examined and that 
the release of those still exempted 
under 20(1)(c) ‘‘could reasonably be. 
expected to result in material loss or 
gain to, or, prejudice the competitive 
position of the third parties involved’. 
The complainant made no further 
representations. 


Meat Packing Investigations 
File: |.83-81 


Institution: Agriculture Canada 

Complaint: Refusal — exemption 
[16(1)(c)] 

Finding: Well-founded 

Disposition: Report to Minister 

Result: Resolved in part 


The complainant submitted a request 
to the Department of Agriculture for a 
copy of a report arising out of allega- 
tions by a third party against a meat 

packing company. 


The entire report was withheld under 
paragraph 16(1)(c) of the Act, on the 
ground that it contained ‘‘information 
the disclosure of which could reason- 
ably be expected to be injurious to the 
enforcement of any law of Canada or 
a province or the conduct of lawful 
investigations.” 
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During the investigation, the Depart- 
ment of Agriculture took the position 
that the release of any portion of the 
document would lead to a lack of 
cooperation on the part of other per- 
sons asked to provide information and 
ultimately to a drying-up of sources of 
information vital to the enforcement of 
laws governing the industry. The Com- 
missioner was of the view that if Parlia- 
ment had intended blanket exemption 
of such records, the exemption would 
have been described as a class test 
rather than by the specific injury 
which release might entail. 


Ultimately the department agreed, 
under the principle of severability, to 
release parts of the report which could 
be severed from those that contained 
exemptable material. However, when 
the department released the report, it 
invoked different exemptive provisions 
in respect of certain portions of the 
report. These became the subject of a 
further complaint, for which a new file 
was opened. 


Military Supplies 
File: 1.83-87 


Institution: External Affairs 

Complaint: Refusal — exemption 
[20(1)(b) and (c)] 

Finding: Not supportable 

Disposition: Dismissed 

Result: No action necessary 


In this case, the Department of Exter- 
nal Affairs was asked for a ‘‘list of 
Kitchener-Waterloo companies that 
export military supplies, what they 
exported in 1981-82, dollar values 
and destinations’. The complainant 
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received a list of Canadian Commer- 
cial Corporation records of sales for 
Kitchener and Waterloo companies in | 
1981-1982. Portions of the record 
were not disclosed by the department, 
based on the third party provisions 
[20(1)(b) and (c)] of the Act. 


The complainant then asked for ‘‘total , 
and dollar values by industry, sector | 
and destination’ of the material pre- 
viously withheld. The department fur- 
nished a list, prepared on a national 
basis, of Canadian defence exports to | 
the U.S. by industry sector covering 
the period from 1959 to 1982. : 


Our investigation revealed that the 
complainant's allegation that the 
Department of National Defence 
“routinely announces details of con- 
tracts with suppliers’, was correct in — 
respect of domestic suppliers but not — 
export. The Commissioner advised the - 
complainant that the information with- , 
held by the department had been pro-- 
vided under an explicit promise of con- 
fidentiality and appeared always to 
have been treated in a confidential | 
manner. The Commissioner agreed | 
with the department's suggestion that, 
because Kitchener-Waterloo is a rela- 
tively small area, the release of further 
details would permit easy identification 
of the companies involved and could 
result in prejudice to the competitive 
position of these companies. The com- 
plainant was invited to make further 
Submissions. Ten weeks later, the 
complainant informed the Commis- 
sioner that he had obtained the infor- 
mation he was seeking from the 
Department of National Defence in 
Toronto and he wished to drop his 
complaint against the Department of 
External Affairs. 


:xtradition 
‘ile: 1.84-91 


nstitution: Justice 

Jomplaint: Refusal — exemption 
PS iayy TaCDFR 17, 1961)] 
‘inding: Not supportable 

isposition: Dismissed 

Result: No action necessary 


‘he complainant requested back- 
jround information on an application 
or extradition of a person living in 
Janada. 


fhe Department of Justice furnished 
he complainant with an English trans- 
ation of the judgment of the foreign 
2ourt and the laws relevant to the 
sase. No extradition took place and 
‘he Information Commissioner was 
satisfied that the documents that 

nere withheld qualified for exemption 
decause they contained “information 
dbtained in confidence from the gov- 
arnment of a foreign state; information 
which if released, could reasonably be 
expected to be injurious to the con- 
duct of international affairs; informa- 
tion which if released could reason- 
ably be expected to threaten the 
safety of individuals; and personal 
information as defined in section 3 of 
the Privacy Act.’ 


Airline Subsidies 
File: |.84-96 


Institution: Canadian Transport 
Commission 

emplaint: Refusal — exemption 
| [20(1)(b) and (c)] 
Finding: Not supportable 
Disposition: Dismissed 
Result: No action necessary 


This complaint was against the Cana- 
dian Transport Commission's decision 
to withhold a document entitled ‘‘The 
Incidence of Cross Subsidy in the 
Canadian Airline Industry: Two Work- 
ing Papers’’ under the third party infor- 
mation provisions [20(1)(b) and (c)] of 
the Access to Information Act. 


An investigation disclosed that the 
background information for the papers 
was received from air carriers on a 
confidential basis and the Information 
Commissioner was satisfied that 
release of the record might result in 
a material financial benefit to other 
parties. The complaint was therefore 
dismissed as not supportable. 


MURB Information 


File: 1.84-97 


Institution: Canada Mortgage and 
Housing Corporation 

Complaint: Refusal — exemption 
[24(1)] 

Finding: Not supportable 

Disposition: Dismissed 

Result: No action necessary 


An individual requested from the 
Canada Mortgage and Housing Corpo- 
ration a list of all properties in the 
Province of Quebec which have quali- 
fied as MURBs. CMHC refused access 
on the ground that section 241 of the 
Income Tax Act prohibited disclosure. 
(Section 241 provides that no person 
engaged to assist in carrying out the 
purposes and provisions of the Income 
Tax Act shall communicate any infor- 
mation obtained for those purposes. 
Section 24 of the Access to Informa- 
tion Act provides that exemption Is 
mandatory under section 241.) 
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A complaint was lodged with the Infor- 
mation Commissioner and upon inves- 
tigation it was learned that CMHC 
issues a certificate for MURBs verify- 
ing the construction commencement 
date and minimum required floor 
space for residential use. One copy of 
the certificate is given to the applicant 
and another is sent directly to the 
Department of National Revenue. 
CMHC retains audit copies of certifi- 
cates, but these are not filed accord- 
ing to any index, nor are they used 
again by CMHC. 


As a result of representations made by 
the Information Commissioner, CMHC 
explained to the complainant in writing 
that its role was that of a collector of 
information for Revenue Canada, 
which made the actual decision on 
whether a property should qualify for 
the special MURB tax treatment. The 
complainant was advised that CMHC 
did not have records of the properties 
which Revenue Canada has deter- 
mined qualify as MURBs and that 
Revenue Canada should be consulted 
about these certificates. 


While CMHC did not have the records 
requested by the complainant, it did 
have copies of the certificates used by 
Revenue Canada, from which the list 
of Quebec properties could be pre- 
pared, at some cost. CMHC main- 
tained, however, that it was prohibited 
by section 241 of the Income Tax Act 
from releasing such a list. 


The Commissioner was satisfied with 
the detailed explanation given by 
CMHC and informed the complainant 
that unless he wished to make further 
representations, his complaint could 
not be supported. No representations 
were made. 


Personal Information Disclosed 
File: 1.84-98 


Institution: Veterans Affairs 

Complaint: Refusal — exemption 
[19(1)] 

Finding: Supportable 

Disposition: Resolution negotiated 

Result: Resolved in full 


This was a complaint of the depart- 
ment’s refusal to release a Pension 
Commission decision concerning a 
named individual. The record requeste 
contained information protected under 
the personal information provisions 
[19] of the Access to Information Act. 


However, the individual had both 
sought and received a considerable — 
amount of public attention in respect 
of his pension application, and asa — 
result of the investigator's interventior 
the department received consent from 
the individual to release the Pension © 
Commission decision. | 
| 
Vessel Tonnage | 


File: 1.84-100 : 


Institution: St. Lawrence Seaway 

Authority 
Complaint: Refusal — exemption | 

[20(1)(b) and (c), 24] 
Finding: Not supportable | 
Disposition: Discontinued 
Result: No action necessary 


The complainant requested from the | 
St. Lawrence Seaway Authority infor- | 
mation contained in the Transit Decla 
ration Forms for all Canadian regis- — 
tered vessels exceeding 2,000 gross © 


| 
| 
| 
| 
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‘egistered tons. He was denied access 


with reference to third party informa- 
tion [20(1)(b) and (c)]. The authority 
also invoked the confidentiality provi- 
sions of the Statistics Act (incorpo- 
rated by section 24 of the Access to 
Information Act) and informed the 
applicant that the information could be 
found “‘in a global form’”’ in the annual 
reports of the St. Lawrence Seaway 
Authority since its opening in 1959. 


The applicant subsequently accepted 
the grounds for refusal to disclose and 
withdrew his complaint. 


Vessel Tonnage 
File: 1.84.101 


Institution: Statistics Canada 

Complaint: Refusal — exemption 
[24(1)] 

Finding: Not supportable 

Disposition: Discontinued 

Result: No action necessary 


The complainant requested access 

to Statistics Canada information con- 
tained in the Shipping Reports for all 
Canadian registered vessels exceeding 
2,000 gross registered tons. He was 
denied access with reference to the 
confidentiality provisions [24(1)] of 

the Act. 


The applicant subsequently accepted 
the grounds for refusal to disclose and 
withdrew his complaint. 


Accident Report 
File: 1.84.102 


Institution: National Defence 

Complaint: Refusa/.— exemption 
[16(1)(c), 19, 21] 

Finding: Supportable 

Disposition: Resolution negotiated 

Result: Resolved in full 


The complainant had requested from 
the Department of National Defence 

a copy of a board of inquiry report of 
an accident, including copies of any 

photographs. 


Representations were made by the 
investigator and the Information Com- 
missioner to the Deputy Minister of 
National Defence. The Minister of 
National Defence subsequently 
released the full report, except for 
personal information relating to indi- 
viduals. The photographs were also 
released. 


6&5 
File: 184-104 (2/3) 


Institution: Finance 

Complaint: Refusal — exemption 
[18(d)] 

Finding: Supportable 

Disposition: Resolution negotiated 

Result: Resolved in full 


The complainant requested back- 
ground materials, Surveys and polls, 
as well as Cabinet discussion docu- 
ments and papers, relating to the 
exploration and establishment of the 
“6 and 5’’ per cent anti-inflation pro- 
gram. Upon receipt of the documents, 
the complainant questioned the use of 


the economic interests of Canada pro- 
visions [18(d)] of the Act to exempt 
employees’ names on memoranda 
they authored. 


In this case, as in file 78(1/2), the 
department reconsidered this exemp- 
tion and released the 16 documents 
with the names. The complaint was 
recorded as completed during 
investigation. 


Import Quotas 
File: 1.84-108 


Institution: External Affairs 

Complaint: Refusal — exemption 
[20(1)(c)] 

Finding: Not supportable 

Disposition: Dismissed 

Result: No action necessary 


The complainant requested access to 
information pertaining to a list of per- 
sons and firms to whom individual 
import quotas for chicken had been 
allocated from 1981 to 1984, including 
quota amounts. 


Access to quota amounts was denied 
on the basis that the list se eae 
third party information [20(1)(c)]. Oral 
and written representations were 
received from the Department of 
External Affairs and the Information 
Commissioner was satisfied that dis- 
closure of the amount of the quotas 
could reasonably be expected to preju- 
dice the competitive positions of third 
parties. The complainant was informed 
that the government institution had no 
choice but to invoke the exemptions 
and that the Information Commissioner 
had reached the tentative conclusion 
that the complaint could not be 
supported. 


The complainant was informed of his 
right to apply to the Federal Court for 
a review of the decision and that, if h 
wished to make application, a formal , 
finding would be prepared for that pul 
pose. The Commissioner stressed tha: 
the investigation did not involve any 
judgment on the system of allocating | 
quotas. 


Intelligence Bulletin 
File: 1.84-112 


Institution: Royal Canadian Mounted | 
Police | 

Complaint: Refusal — exemption | 
[13(1)a), 15(1 aii), 19(1)) 

Finding: Not supportable | 

Disposition: Dismissed 

Result: No action necessary 


The complainant, a researcher, sough 
access to issues of the ‘‘Intelligence 
Bulletin’ or ‘‘Weekly Summary of the 
Intelligence Bulletin’ for specific date: 
in 1939 through 1941. He also asked 
for a copy of an RCMP document 
entitled ‘‘Ukrainians in Canada’’, datec 
October 1, 1939. 


The RCMP informed the complainant 
that portions of the documents 
requested might be subject to exemp- 
tions and assessed a fee of $164 for 
photocopying. When the complainant 
received the records, he complained 
to the Information Commissioner that 
portions of the documents had been 
exempted by the RCMP on the 


grounds that they were obtained from 
a foreign government in confidence 
{13(1)(a)]; they could be injurious to 
the detection, prevention, or suppres- 
‘sion of subversive or hostile activities 
{15(1)(d)(ii)]; or they contained personal 
information [19(1)]. The complainant 
doubted whether information more 
than 40 years old should be withheld 
‘on these grounds. 


Upon investigation, the Commissioner 
concluded that the exemptions by the 
RCMP were justified and accordingly 
dismissed the complaint. 


However, she suggested to the com- 
plainant that he ask the RCMP to 
release some records to him as a 
researcher. Paragraph 8(2)(j) of the 
Privacy Act permits a government 
institution to release personal infor- 
mation to a researcher (where the 
research cannot reasonably be 
accomplished without that informa- 
tion), provided the researcher under- 
takes not to disclose the information in 
a form which could identify individuals. 


Also, aS a result of this complaint, the 
RCMP changed its practice of provid- 
ing the reasons for exemptions in a 
blanket format and agreed in future to 
identify the exemption or exemptions 
applied to each particular record or 
portion of a record withheld. 


Corporate Records 
File: 1.84-114 


Institution: Canadian Transport 
Commission 
Complaint: Refusal — exemption 

[20(1)(b)] 
Finding: Not supportable 
Disposition: Dismissed 
Result: No action necessary 


The complainant is a shareholder and 
was previously an officer of a com- 
pany required to file ownership reports 
with the Canadian Transport Commis- 
sion. He sought access to the reports 
but was refused on the ground that 
they constituted confidential financial, 
commercial, scientific or technical 
information which was supplied by a 
third party and has consistently been 
treated in a confidential manner by the 
third party. 


The complainant did not dispute that 
the information had always been 
treated confidentially but felt that the 
information should be released to him 
because of his past association with 
the company. As well, the complainant 
produced for the Information Commis- 
sioner the written consent of other 
shareholders in the company to the 
release of the information, which he 
said along with his own consent would 
bring the total shareholders’ consent 
to more than 50 per cent. 


The Information Commissioner informed 
the complainant that under the Access 
to Information Act, he has no privi- 
leged status simply by virtue of his 
previous association with the third 
party. The company as it is now con- 
stituted would not consent to the 
release of the documents requested 
and so the CTC acted properly in 
refusing disclosure. 


The Commissioner doubted that the 
consent to disclosure apparently given 
by a majority of the shareholders 
would constitute a legitimate consent 
under the Act, since such decisions 
are normally made by a resolution of 
the directors of a company or by a 
duly authorized officer. However, 
because it is not within the Commis- 
sioner’s authority to accept or reject 
such a consent, it was suggested that 
the complainant take up the matter of 
consent with the government institu- 
tion and possibly seek legal counsel. 


Phasing in Provision 
File: 1.84-115 


Institution: Energy, Mines and 
Resources 

Complaint: Refusal — exemption 
[27(1)(a)] 

Finding: Supportable 

Disposition: Resolution negotiated 

Result: Resolved in full 


The complainant requested from 
Energy, Mines and Resources all 
records made available to the Com- 
bines Investigation Branch of Con- 
Sumer and Corporate Affairs and all 
records described in the Access 
Register under EMR — 360, relating 
to the operations of the Uranium 
Cartel. 
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The department replied that it was 
unable to find any such records dated 
after July 1, 1980, and invoked the 
phasing-in provisions [27(1)(a)] of the | 
Act entitling departments to refuse to- 
disclose records created prior to July 1 
1980. It suggested that the refusal ; 
could also be based on section 24 of | 
the Act, which relates to confidentialit 
provisions of another statute, in this — 
case section 9 of the Atomic Energy | 
Control Act. | 
Following consultation with our office, 
the complainant decided to narrow his 
request to those records used by the 
Combines Investigation Branch and 
notified the department accordingly. 
The department accepted this request 
and confirmed that a search would be 
performed of the records requested. 
On November 6, 1984, the department 
wrote to the complainant that: 


‘These records comprise almost 
28,000 pages of documentation 
and only two senior officers with- 
in the department are qualified to 
review them. In addition, their 
normal workload has been consid- 
erably increased because the 
small Uranium and Nuclear 
Energy Section has been operat- 
ing with only 50 per cent of its 
normal staff complement since 
the freeze imposed on staff 
recruitment last summer. How- 
ever, aS we agreed, a concerted 
effort will be made to expedite 
the review during November and 
by early December we should be 
in a position to determine what 
further work remains to be done. 
| will be in touch with you again 
in mid-December to inform you of 


LS ————— 


progress. In the interim, | attach 


a comprehensive package of pol- 
icy statements and press releases 


on uranium and uranium market- 
ing which you may find helpful.” 


The department had completed about 
10 per cent of the search by Decem- 
ber 21, 1984. Of the approximately 
50 cm examined, only 5.08 cm (200 
pages) related to the cartel. Only two 
documents in this material appeared 
releasable. The access coordinator 
informed the complainant of this 

and followed up with a letter dated 
January 17, 1985, giving an estimate 
of costs to perform the complete 
search. 


The actions of the department indi- 
cated that it is willing to process the 
narrowed request for a fee. On this 
basis, and as there was no complaint 
of delay, the complaint was consid- 
ered resolved during investigation. 


Quotas 
File: |1.84-116 


Institution: External Affairs 

Complaint: Refusal — exemption 
[20(1)(c)] 

Finding: Not supportable 

Disposition: Dismissed 

Result: No action necessary 


This complaint involved access to 
information on the allocation of indi- 
vidual import quotas for chicken and 
turkey for 1983 and 1984. 


During the investigation, the Depart- 
ment of External Affairs maintained 

that ‘disclosure of the amount of the 
quotas could reasonably be expected 


to prejudice the competitive position of 
third parties.’’ The complainant argued 


that: 


‘1. Marketing board legislation 
was enacted to provide a stable 
market for the producer with the 
proviso that consumers and other 
parties were to be treated fairly. 
To the best of my knowledge, it 
was not the intent of legislators 
to protect importers and/or pro- 
cessors as the External Affairs 
Department current position does. 


2. Prior to the enactment of mar- 
keting board legislation and the 
granting of global quotas competi- 
tive cost information was avail- 
able, as it always is in a free 
market system. This did not seem 
to be a particularly serious prob- 
lem, other than for the primary 
producer. 


3. Where an individual is granted 
an advantage by the public 
through the state, it seems to us 
that the public has the right to 
know what that advantage is and 
how it is being used. 


4. Lack of knowledge as to global 
quota allocation prevents new 
entrants to the market place. This 
has to be of greater advantage 

to the large processor than the 
smaller one and certainly is detri- 
mental to the consumer.”’ 


The Information Commissioner 
explained that it was not within her 
mandate to express views on the 
validity of the government’s allocation 
of quotas and that the investigation 
showed that it was reasonable to 
expect that the competitive position of 
certain third parties could be preju- 
diced by, or material financial loss or 
gain could result from, disclosure of 
the information requested. 
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The complainant did not wish to seek 
Federal Court review but made addi- 
tional representations. In particular, he 
stated that ‘‘the financial gain avail- 
able to large quota holders is far in 
excess of any gain or loss which 
would ever result from disclosure (if 
any). The gains were made, at the 
expense of the Canadian public, when 
the quota was allocated.” 


In reply, the Information Commissioner 
explained that the statute did not allow 
for a balancing of the loss to the third 
party against the public’s interest in 
disclosure and suggested that the 
complainant might bring the issue 
before the relevant Parliamentary 
Committee. 


Bar Products 
File: 1.84-121 


Institution: National Defence 
Complaint: Refusal — exemption 

TU SANC Il GOT 20( THO), 23] 
Finding: Not supportable 
Disposition: Dismissed 
Result: No action necessary 


The complainant sought access to 
records in the possession of the 
Department of National Defence ‘‘per- 
taining to a proposal by Wellington 
Marketing Group Ltd. to provide Cana- 
dian Forces Messes with basic bar 
products.”’ 


When the complainant received the 
requested information, portions of it 
had been exempted under the confi- 
dences of another government 
[13(1)(c)], personal information [19(1)], 
third party information [20(1)(b)] and 
solicitor-client privilege [23] provisions 
of the Act. 
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ined the records in question and we 
Satisfied that the exemptions claime 
by the Department of National 
Defence were justified. 


Advice and Position Papers 


| 
File: 1.84-122 (1/2) | 
\ 


Complaint: Refusal — exemption 
[14(a), 21(1)(a) and (b), 
18(a) and (d) (iii)] 

Finding: Supportable 

Disposition: Resolution negotiated 

Result: Resolved in part : 


Institution: Finance | 
{ 
: 


A university professor applied to the 
Department of Finance for informati 
about the Unemployment Insurance 
Act of 1971 and amendments made 
1975 and subsequent years. Specifi: 
cally, he requested: 


1. Data and advice offered by the 
Department of Finance in 1969-70 t: 
the Department of Labour and/or thi 
Unemployment Insurance Commissi 
during the planning stages of the ne 
Act; 


2. Departmental position papers and 
strategic documents in 1975 on 
planned reductions in benefits and 
tightened administration of unemplo) 
ment insurance; 


3. Departmental position papers and 
strategic documents which precedec 
program changes in 1977 and 1978. 


ollowing an exchange of correspond- 
ence which clarified and narrowed 

the scope of the access request, the 
department sent the complainant 266 
pages of documentation. As a result of 
exemptions applied by the department, 
nine pages were deleted entirely and 
parts of seven other pages were 
deleted. 


The complainant challenged all exemp- 
tions claimed by the department. Fol- 
lowing representations by an investiga- 
tor, the department reconsidered its 
position and released eight pages pre- 
viously fully exempted and six pages 
partially exempted. The Commissioner 
assured the complainant that the 
remaining exemptions (which included 
information on federal-provincial con- 
sultations, advice or recommendations 
for a minister or accounts of consulta- 
tions for a minister or government offi- 
cials) were legitimately applied. In one 
instance, the department reconsidered 
‘a document exempted under para- 
graph 21(1)(b) [accounts of consulta- 
tions or deliberations] of the Act and 
claimed instead an exemption under 
‘paragraph 21(1)(a) [advice and recom- 
mendations]. The Commissioner con- 
cluded that, even though the depart- 
ment originally claimed the exemption 
“under the wrong provision, she was 

) Not entitled to challenge the second 
exemption unless it, too, was improp- 
erly claimed. 


; Financial Statements 


| File: 1.84-125 


_ Institution: Ports Canada 


| 

Complaint: Refusal — exemption 
2 [21(1)(a) and (b)] 
Finding: Supportable 
Disposition: Resolution negotiated 
_ Result: Resolved in full 
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Access was sought from Ports Canada 
to all financial statements for the Port 
of Chicoutimi and Baie des Ha! Ha! 
from 1976 to 1983. The complainant 
alleged that certain reports had not 
been disclosed and challenged the 
exemption of portions of other records 
under the advice or recommendations 
[21(1)(a)] and accounts of consulta- 
tions or deliberations — government 
operations [21(1)(b)] provisions of 

the Act. 


The investigation revealed that the 
‘“‘missing’’ reports had not yet been 
compiled at the time the request was 
made. The reports were drawn up 
shortly thereafter and arrangements 
were made for the complainant to gain 
access to them. As well, after repre- 
sentations by the investigator, Ports 
Canada cancelled the exemptions. 


Economic Forecasts 
File: 1.84-126 


Institution: Finance 

Complaint: Refusal — exemption 
[21(1)a)] 

Finding: Supportable 

Disposition: Discontinued 

Result: No action necessary 


The complainant’s request to the 
Department of Finance was for ““com- 
puter printouts of the economic fore- 
casts of the department prepared at 
the time of the April, 1983, budget and 
in the most recent quarter.” 
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With the exception of its exchange 
rate forecast, the department provided 
the April, 1983, forecast but denied 
the complainant a copy of its most 
recent quarterly forecast under the 
advice and recommendations — 
government operations provisions 
(21(1)(a)] of the Act. 


An outside expert was engaged to 
advise the Commissioner on whether 
the forecasts constituted facts or 
advice. However, the complainant 
withdrew his complaint. 


Having received the expert’s advice, 
the Information Commissioner 
informed the complainant that ‘‘! 
would have supported your complaint 
and made a recommendation for 
release of most of the information 
which had been withheld from you”. 
Because of the withdrawal, the com- 


plaint was considered to be abandoned. 


Police Information 


File: 1.84-128 

Institution: Royal Canadian Mounted 
Police 

Complaint: Refusal — exemption 
[16(3)] 


Finding: Not supportable 
Disposition: Dismissed 
Result: No action necessary 


The complainant filed a request with 
the RCMP asking whether an RCMP 
file exists on the ‘‘Sierra Club’’, the 
‘Sierra Club of Western Canada’”’, 

or the ‘‘Sierra Club- of Ontario’; or 
whether any investigation has been or 
is being conducted on any of those 
Clubs. 
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The RCMP denied the complainant's | 
request under the Act’s mandatory 
provision [16(3)] that information abou 
RCMP provincial policing services 
must be refused where Canada has, — 
on the request of the relevant prov- 
ince or municipality, agreed not to dis 
close the information. The RCMP told. 
the applicant only that there was no | 
information in its counterintelligence, | 
countersubversion and counterterror- | 
ism records but that four pages 
existed in its ‘‘HQ”’ Division file, origi-. 
nating from the RCMP’s provincial 
policing role in British Columbia. | 


The Information Commissioner verifiec 
that the records were collected by the 
RCMP while performing provincial 

policing services and that a written | 
agreement existed in which the Prov- | 
ince of British Columbia had requestec 
that the Government of Canada not — 
disclose these records. | 


Espionage 

File: 1.84-129 

Institution: Royal Canadian Mounted 
Police 

Complaint: Refusal — exemption 
[19(1)] 


Finding: Not supportable 
Disposition: Dismissed 
Result: No action necessary 


The request in this case was for “... 
the record of RCMP interrogations of 
persons arrested under authority of 
PC 6444, 6 October 1945 and used as 
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packground by the (Taschereau- 
Kellock Royal) Commission’’. Access 
was denied based on the Act's provi- 
sions for the protection of personal 
information [19(1)]. 


An investigation disclosed that the 
records withheld contained only 
personal information and that the 
RCMP interrogation of persons 
detained under the authority of PC 
6444, October 6, 1945, were not 

part of the record of the Taschereau- 
Kellock Royal Commission on espio- 
nage. This was confirmed by the 
Commissioners in their report. 


The transcripts of the Taschereau- 
Kellock Royal Commission on espio- 
nage are a public record filed in the 
Public Archives of Canada under Call 
No. RG 33/62. However, the records 
of interrogations by the RCMP are not 
part of the Royal Commission trans- 
cript or the Commissioners’ report 
dated June 27, 1946. (Although the 
interrogations are referred to, they are 
not quoted from.) 


In addition, recorded interrogations 
carried out by the RCMP are main- 
tained in Security Service Records, 
No. RCMP-P130, which is an exempt 
personal information bank. 


The Information Commissioner also 
considered the definition of personal 
information in section 3 of the Privacy 
Act, which inter alia provides that“... 
for the purposes of ... section 19 of 
the Access to Information Act, person- 
al information does not include 


(j) information about an individual 
who is or was an Officer or 
employee of a government institu- 
tion that relates to the position 

or functions of the individual 
including, 


(i) the fact that the individual is 
or was an officer or employee 
of the government institution, 


(ii) the title, business address 
and telephone number of the 
individual, ... 


(v) the personal opinions or 
views of the individual given in 
the course of employment.”’ 


However, none of the personal infor- 
mation about public servants in the 
records related to their functions or 
constituted opinions given in the 
course of their employment. 


Food and Drug Regulations 
File: 1.84-131 


Institution: Health and Welfare Canada 

Complaint: Refusal — exemption 
[21(1)(a) and (b)] 

Finding: Not supportable 

Disposition: Discontinued 

Result: No action necessary 


A lawyer acting on the written authori- 
zation of his client sought access to 
all information relating to an applica- 
tion under the Food and Drug Regu- 
lations for a Notice of Compliance 
entitling the client to sell certain phar- 
maceutical preparations. 
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The lawyer objected to the govern- 
ment’s refusal to disclose portions of 
records on the grounds that they con- 
stituted advice or recommendations 
developed by or for a government 
institution or a minister of the Crown 
(21(1)(a)], or an account of consulta- 
tions or deliberations involving officials 
or employees of a government institu- 
tion, a Cabinet minister or his staff 
(21(1)(b)]. He argued, based on para- 
graph 21(2)(a), that any such record 
would constitute an account of a deci- 
sion made in the exercise of a discre- 
tionary power or an adjudicative func- 
tion that affects the rights of a person; 
consequently, the exemptions were 
not legitimately claimed. 


During the investigation, the complain- 
ant’s lawyer informed the investigator 
that he did not wish to proceed 
because all the information had been 
provided. Accordingly, the investiga- 
tion file was closed. 


Food Irradiation — Public Input 
File: |.84-137 


Institution: Health and Welfare Canada 

Complaint: Refusal — exemption 
[19(1)] 

Finding: Not supportable 

Disposition: Dismissed 

Result: No action necessary 

An individual requested a complete list 

of the names and addresses of the 


organizations and individuals who sub- 
mitted written responses to Health and 
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Welfare Canada’s Information Letter 
No. 651 — Proposed Revised Regula- 
tions for the Control of Food Irradia- 
tion (July 28, 1983). 


The department provided a list of the © 
organizations which had submitted 
written responses to the information 
letter, but declined to release the 
names and addresses of individuals or 
the grounds that it was personal infor- 
mation exempted under the Act 


[19(1)]. 


The complainant objected to the 
exemptions, drawing attention toa 
number of cases decided under the | 
United States Freedom of Information 
Act in support of the general proposi- 
tion that, where individuals or organi- © 
zations make submissions to the gov- 
ernment voluntarily for the purpose of 
influencing public decision-making and 
not pursuant to any statutory require- 
ments of disclosure, the information 
should be available to all members of. 
the public. 


The complainant stated: 


“It is Our submission that not to 
release the names and addresses 
of people trying to influence regu: 
latory decision-making may result 
in the development of ‘‘secret 
law’’ and decisions made on the 
basis of ex parte communications 
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(i.e. submissions by one party 
that are not communicated to the 
other parties). Taken to its absurd 
conclusion, individuals associated 
with certain organizations could 
write to the department, not iden- 
tify themselves as associated with 
an organization, and rely on that 
fact to ensure that their names or 
addresses are not made public”’. 


While sympathetic to this general pro- 
position, the Information Commissioner 
concluded that names and addresses 
were properly withheld in this case. 
Critical to this conclusion was the fact 
that the department, in soliciting con- 
tributions, did not warn potential con- 
tributors that their names or informa- 
tion about them would be disclosed to 
the public. Nor has it been the prac- 
tice of the department to make such 
disclosure. 


The personal information exemption of 
the Access to Information Act nor- 
mally is mandatory but does not con- 
stitute a bar to disclosure in certain 
circumstances. One of these is where 
disclosure is permitted under a section 
of the Privacy Act [8(2)(m)(1)] which 
permits disclosure where the public 
interest clearly outweighs the invasion 
of privacy that could result from 
disclosure. 


Three decisions of the United States 
Court of Appeals were relied on by the 
complainant for their persuasive value. 


Under the United States Freedom of 
Information Act, 5 U.S.C. 552, which is 
the basis of the cases which the com- 
plainant cited, the exemptive provision 
for personal information reads as 
follows: 


“‘552.(b) This section does not 
apply to matters that are... 

(6) personnel and medical files 
and similar files the disclosure of 
which would constitute a clearly 
unwarranted invasion of personal 
privacy’. 


In Getman v. NLRB, [450 F.2d 670 
(D.C.Cir.), stay denied 404 U.S. 1204 
(1971)], the court ordered the National 
Labour Relations Board to release a 
list of names and addresses of 
employees of Excelsior Underwear 
Inc. to a group of labour law profes- 
sors engaged in an NLRB voting 
study. This was to facilitate the sched- 
uling of interviews with employees 
before and after certain elections. 


The purpose of the study was to evalu- 
ate the wisdom and utility of Board 
rules governing the behaviour of par- 
ties during a campaign. The informa- 
tion at issue did not clearly fall within 
the definition of ‘‘personnel and medi- 
cal files and similar files’, nor was it 
of a nature that, if disclosed, would 
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constitute a ‘‘clearly unwarranted inva- 
sion of personal privacy’’. In its deci- 
sion, the court dwelt on the proposed 
use of the information, the limited 
nature of which persuaded the court 
that there would not be an invasion of 
privacy. At the same time, the court 
considered that the proposed use of 
the information in the study was credit 
worthy and amounted to a high level 
of public interest in disclosure. 


Under Canadian law, the right of 
access under the Access to Informa- 
tion Act is to the public at large. Con- 
sequently, the particular use which a 
requestor proposes to make of the 
information, and the limited extent to 
which he or she will disclose it further, 
are not relevant to the right of access 
or the exemptions applied. 


In Sims v. CIA [642 F.2d 562 (D.C.Cir., 
1980)], the Court of Appeals elabor- 
ated on the test for exempting person- 
al information. This information must 
be disclosed under the Freedom of 
Information Act unless the government 
can illustrate that 


(a) the file falls into a classifica- 
tion of medical, personnel or 
similar: 


(b) release would amount to a 
clearly unwarranted invasion of 
Substantial privacy interests; and 


(c) the interest in privacy is not 


outweighed by the public interest 
in disclosure. 
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The court ordered the disclosure of 

information concerning a secret drug > 
testing program carried out by the Cl/ 
because the public interest in full dis-. 
closure — the possible identification | 
of further victims of the drug testing © 
program — outweighed the invasion c 
privacy interests. The degree of the 

invasion of privacy was never really 

measured because the CIA, despite | 
the District Court’s invitation to do so, 
declined to put evidence before the 

court on whether it had expressly or | 
implicitly promised confidentiality to | 
persons who provided the information. 


' 


The practice of Health and Welfare 
Canada was to treat the names of | 
individual contributors as confidential. 
The Information Commissioner accept: 
ed that this practice carried with it an 
implied promise of confidentiality 
which continued even after the Acces. 
to Information Act came into force. 
Also, the test for balancing the public 
interest against the invasion of privacy 
described in Sims is fundamentally dif: 
ferent from that in Canadian law, 
where the public interest in disclosure 
must ‘‘clearly outweigh”’ the invasion 
of privacy. In Canada, the right to pri- 
vacy is presumed and it is not neces- 
sary to show that there would be a 
clearly unwarranted invasion of pri- 
vacy, as in the United States. 


In Kurzon v. Department of Health anc 
Human Services [649 F.2d 65 (1st Cir. 
1981)], the Court of Appeals disagreec 
with the consideration given in the 
Getman case to the purpose to which 
the information sought would be put. 
The court stated: 
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“While we do not doubt that an 
array of legal scholars as impres- 
sive as that mustered in Getman 
is indicative of a substantial 
public interest, we do not believe 
that the capability of the individ- 
ual requester is a proper subject 
of inquiry under exemption 6, any 
more than his relative degree of 
need for or interest in the infor- 
mation. ... The purpose of the 
FOIA is to make information avail- 
able to the general public’. 


in the end, the court held that the 
information requested by Kurzon was 
not sufficiently personal or private to 
satisfy the ‘‘personnel and medical 
files and similar files’’ requirement. 
Consequently, the court did not apply 
the balancing test between the public 
interest and the unwarranted invasion 
of privacy. However, the court noted 
in passing that the effect of the inva- 
sion of privacy was minimal and did 
not meet the greater standards of 
other reported cases. In finding that 
there was no substantial invasion of 
privacy, the court noted the public ele- 
ment to the process by which the 
information was gathered (the reques- 
tor sought access to a list of appli- 
cants for federal research grants), 
including the practice of routinely dis- 
closing the identity of successful can- 
didates. In rejecting the invasion of 
Privacy allegations, the court 
observed: 


“Nor, evidently, was a promise of 
anonymity necessary to attract 
applicants. There was no such 
promise, either express or 
implied, as to applicant 
identities’’. 


Had the United States cases dealt 
with situations more similar to the 
complaint under consideration, those 
decisions might have greater persua- 
sive value. However, given the cir- 
cumstances, the Information Commis- 
sioner concluded that the United 
States decisions were not comparable. 


There were several reasons for this. 
Firstly, contributors who responded to 
Health and Welfare Canada’s informa- 
tion letter traditionally had their iden- 
tity kept confidential and, even after 
the Access to Information Act came 
into force, may reasonably have relied 
upon the definition of personal infor- 
mation in section 3 of the Privacy Act 
as assurance that their identities 
would not be disclosed. Under the 
Privacy Act, personal information 
includes ‘‘correspondence sent to a 
government institution by the individual 
that is implicitly or explicitly of a pri- 
vate or confidential nature, and replies 
to such correspondence that would 
reveal the contents of the original 
correspondence’. 


Furthermore, the Privacy Act makes it 
clear at paragraphs (j), (kK) and (I) of 
the definition, that the views of public 
servants or contract employees given 
in the course of their duties do not 
qualify as personal information. Nor 
does information about individuals who 
receive a discretionary benefit of a 
financial nature. These provisions 
stand in contrast to paragraph (f). The 
individuals whose identities are sought 
in this case have contributed voluntar- 
ily, to a limited degree, to the business 
of the government. While their views 
may be taken into account in the 
development of regulations, this 
degree of involvement should not 
remove their right to privacy of their 
identities as contributors in respect of 
Information Letter 651. 


ron 
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Secondly, the Information Commis- 
sioner found that the public interest in 
disclosure did not clearly outweigh any 
invasion of privacy, which would per- 
mit disclosure pursuant to 8(2)(m)(i) of 
the Privacy Act and 19(2)(c) of the 
Access to Information Act. |t is impor- 
tant to note that the United States 
cases treat personal information differ- 
ently than does the law in Canada, 
where a greater burden is placed on 
the party objecting to disclosure of 
personal information. 


These views were presented to the 
complainant and additional representa- 
tions were invited. None were made 
and the complaint was dismissed. 


However, the Information Commis- 
sioner agreed with the complainant 
that there is a public interest in know- 
ing who has made contributions in 
response to requests for public partici- 
pation of the kind solicited in the infor- 
mation letter, and in knowing what 
those contributions are. Over the 
course of investigation of this com- 
plaint, the Department of National 
Health and Welfare responded posi- 
tively to informal recommendations 
from our office that there be greater 
rights of access to the type of record 
in question. Since the complaint was 
filed, the department has altered its 
policy and now publishes summaries 
of submissions made in response to 
the Health Protection Branch’s infor- 
mation letters, without attribution. It 
also provides copies of the submis- 
sions if requested under the Access to 
Information Act and will provide the 
names of associations, companies, 
presidents or chief executive officers 


five per cent of the responses it 


of entities which have made them. If ' 
requestors ask for the identity of indi- 
vidual (i.e. non-corporate) contributors 
the department will contact the individ 
uals concerned to ask whether they | 
wish to have their identity kept confi- | 
dential. If they do not, the identity will 
be released. 


lute promise of non-disclosure can be, 
given since, under the Privacy Act | 
(8(2)], there are instances where per- 
sonal information may be disclosed | 
} 


} 
| 
It is probable, however, that no choll 


even without the consent of the indi- 
vidual to whom it relates. In some 
instances, the discretion of the head 
of the government institution is irrele- 
vant to such disclosure. | 


In adopting its new policy, the depart 
ment pointed out that no more than 


receives to its information letters 
come from individuals. The bulk are 
from industry or association represen- 
tatives whose names are disclosed. 
The department has indicated that it 
Can encourage greater participation b' 
individuals, particularly those who may 
disagree with their professional or 
industry associations, if it is able to 
ensure confidentiality where request- 
ed. The department also suggested 
that the automatic release of the 
names of individual respondents woulc 
discourage consumers from respond- 
ing because of the possibility of their 
being subject to lobbying from com- 
mercial enterprises. Finally, the 
department is not satisfied that a 
warning published in its information 
newsletters that identities will be dis- 
closed is sufficient to constitute an 
implied waiver of individual rights to 
privacy. 
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Hair Tonics 
=jle: |.84-138 


nstitution: Health and Welfare Canada 

Somplaint: Refusal — exemption 
[19(1), 20(1)(c) and (d)] 

Finding: Supportable 

Disposition: Resolution negotiated 

Result: Resolved in part 


The complainant sought access to 
Health and Welfare Canada records 
relating to a hair tonic, indicating that 
before he tried the product he was 
interested in knowing about complaints 
and the department's follow-up on 
them. 


The records sought by the complain- 
ant contained complaints from individ- 
uals regarding products. The Informa- 
tion Commissioner was satisfied that, 
if released, these letters could reason- 
ably be expected to prejudice the 
competitive position of the third party 
manufacturer. Thus, the exemption 
was mandatory. (While the Access to 
Information Act permits disclosure of 
product or environmental testing rec- 
ords, that exception was not applica- 
ble in this case because it applies only 
to results of testing, not letters of 
complaint.) 


| 


As a result of the investigator's repre- 
sentations, exempted information 
which had previously been disclosed 
in a clinical study was released, 
including ages (but not names) of indi- 
viduals involved in the study. 


Urea Formaldehyde Insulation 
Files: 1.84-139 (1/2), (2/2) 


Institution: Consumer and Corporate 
Affairs, Canada Mortgage 
and Housing Corporation 
Energy, Mines and 
Resources 

Complaint: Refusal — exemption 
[19(1), 20] 

Finding: Not supportable 

Disposition: Dismissed 

Result: No action necessary 


Three complaints were received 
between April and November, 1984, 
concerning refusals by Canada Mort- 
gage and Housing Corporation, Con- 
sumer and Corporate Affairs Canada 
and Energy, Mines and Resources 
Canada to disclose records or portions 
of records. 


The request to CMHC (dated March 2, 
1984) was for a ‘‘complete listing of 
all properties in Canada insulated with 
urea formaldehyde foam insulation 
that are known to the Government of 
Canada.’’ The requestor sent copies to 
the other two government institutions. 


CMHC denied access on March 8, 
1984, under section 19, informing the 
complainant that ‘information con- 
cerning the purchase or the installa- 
tion of an insulation material in one’s 
home is, in our considered opinion 
‘“‘oersonal information’’.”’ In response 
to the complainant’s request that the 
list include ‘‘all properties which have 
UFFI and in relation to which an appli- 
cation has been made for financial 
assistance to help remedy the situa- 
tion’, the department indicated that 
such records were not under its con- 
trol and that it had transferred that 
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portion of the request to the Depart- 
ment of Consumer and Corporate 
Affairs. Consumer and Corporate 
Affairs subsequently informed the 
complainant that the information was 
exempt under section 19 of the Act. 


The Department of Energy, Mines and 
Resources did not act on the copy of 
the request until it received a formal 
application dated October 4, 1984. 
EMR reported to the complainant on 
November 8, 1984, that the informa- 
tion sought did not exist in its records 
and could not be retrieved from infor- 
mation stored in its computers. 


Complaints were filed with the Infor- 
mation Commissioner on March 20, 
1984 (against CMHC and Consumer 
and Corporate Affairs), and November 
20, 1984 (against EMR). CMHC and 
Consumer and Corporate Affairs sub- 
sequently invoked the confidential 
business information provisions [20] of 
the Access to Information Act to deny 
disclosure of the records which did 
not refer to individuals. 


Upon investigation, it was learned that 
CMHC controls records of applications 
under the Canada Home Renovation 
Plan (CHRP) and the Canada Home 
Insulation Program (CHIP). The corpo- 
ration estimated that retrieval from 
computerized lists of the two pro- 
grams would yield information about 
approximately 70,000 individuals 
whose homes had been insulated with 
urea formaldehyde foam. 
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It was also determined that the UFFI 
Centre of Consumer and Corporate 
Affairs maintains a computerized list | 
of applications for grants to help 
defray the costs of corrective meas- | 
ures to deal with urea formaldehyde | 
foam insulation. The centre had / 
received 57,205 applications. 


Consumer and Corporate Affairs also | 
informed the investigator that “‘all / 
agreements of purchase and sale 

accompanying applications for NHA — 
Mortgage Loan Insurance must con- | 
tain a disclosure clause [as to urea | 
formaldehyde insulation]. The only | 
other significant insurer of mortgages. 
(Mortgage Insurance Co. of Canada) — 
will not insure mortgages on UFFI 
properties. Hence, virtually all transac 
tions involving insured mortgages are. 
covered by the disclosure clause. In | 
addition, both the real estate and | 
appraisal sectors have been alerted tc 
the need for disclosure and include | 
Same aS a general practice.’’ This 
UFFI disclosure demand was con- 
firmed to be the norm in real estate © 
transactions. | 


CHIP grant applications received by 
Energy, Mines and Resources are 
amalgamated with those of Canada 
Mortgage and Housing Corporation in. 
one data base used by both depart- 
ments. The records are retrievable by 
applicants’ names and EMR’s claim 
that only a manual search would yield 
which applications relate to urea for- 
maldehyde was confirmed. The rec- 
ords contain close to one million 
applications. 
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‘ta meeting on January 31, 1985, the 
omplainant explained that his primary 
urpose was not to publish a list of 
iomes in which there was or had 

een urea formaldehyde insulation. 
father, he wished to establish that it 
vould be possible for a prospective 
urchaser of a home to gain access to 
ecords relating to that home to deter- 
nine whether urea formaldehyde had 
een or is present. This would enable 
olicitors acting for purchasers to 
‘nquire into the question of urea for- 
naldehyde in the same manner as 
hey do for outstanding debts such as 
lens and utility charges. 


he complainant suggested that it 
vould be in the public interest to dis- 
‘lose information related to individual 
1omeowners and to homes owned by 
yarties other than individuals. 


The Information Commissioner replied 
hat if the public interest in disclosure 
vere to prevail, fair procedures and 
he provisions of paragraph 35 (2)(c) of 
he Access to Information Act 
Jemanded that third parties be given 
1otice and a reasonable opportunity to 
nake representations. 


The complainant was concerned about 
he length of time the investigation 

vad taken and the fact that no specific 
‘ime period is set out in the Act during 
which the Information Commissioner 
must report to a complainant. As well, 
only after receiving the results of an 
investigation would he be entitled to 
pursue a review of a refusal to dis- 
close. The complainant submitted that 
he would rather have a negative deci- 
sion than await hearings by the Infor- 
mation Commissioner of third party 


representations. The Commissioner 
acceded to this request and reported 
on the basis of representations from 
the complainant and the departments 
and the investigator’s report. 


Refusal of access by Canada Mort- 
gage and Housing Corporation and 
Consumer and Corporate Affairs was 
based on sections 19 and 20 of the 
Access to Information Act. Section 19 
protects from disclosure personal 
information as defined in section 3 of 
the Privacy Act; paragraph 20(1)(b) 
protects confidential business informa- 
tion provided by third parties if it has 
been treated consistently in a confi- 
dential manner by the third party; 
paragraph 20(1)(c) exempts informa- 
tion which, if disclosed, could reason- 
ably be expected to result in material 
financial loss or gain or to prejudice a 
competitive position of a third party; 
and paragraph 20(1)(d) exempts infor- 
mation which, if released, could rea- 
sonably be expected to interfere with 
contractual or other negotiations. 


However, there are exceptions to 
these provisions. Section 3 of the Pri- 
vacy Act states that personal informa- 
tion does not include ‘‘information 
relating to a discretionary benefit of a 
financial nature, including the granting 
of a license or permit, conferred on an 
individual, including the name of the 
individual and the exact nature of the 
benefit, ...”. 
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A second exception [paragraph 8(2)(m) 
of the Privacy Act] provides that per- 
sonal information may be disclosed 
‘‘for any purpose where, in the opinion 
of the head of the institution, (i) the 
public interest in disclosure clearly 
outweighs any invasion of privacy that 
could result from the disclosure, .. .”’ 
A similar public interest test [20(6)] 
exists in respect to the exemptions 
provided for in section 20. 


The CHIP and UFFI programs are 
similar in many respects. There are 
published conditions of eligibility and 
established criteria to govern the deci- 
sions as to who shall receive the 
grants. In the case of the CHIP pro- 
gram, the Canadian Home Insulation 
Program Act states that, when an 
applicant meets the requirements, 
“.. the Minister shal/, subject to this 
Act and the regulations, make a pay- 
ment to the applicant in a prescribed 
amount’’ (emphasis added). Thus, 
there is effectively no discretion to be 
exercised: applicants who satisfy the 
objective criteria established by Parlia- 
ment may receive the prescribed 
financial grant as of right. 


The Urea Formaldehyde Insulation Act 
provides that the Minister ‘‘may’’, sub- 
ject to the regulations, issue the grant. 
In practice, however, all applicants 
who met the criteria established by 
the department (there were about 
57,000) received financial assistance, 
and no discretion was exercised by 
the Minister. There were 16 cases 
where applications were processed 
after the official expiry date of the pro- 
gram because of extenuating circum- 
Stances. These might be considered 
discretionary. 


The Information Commissioner con- | 
cluded that the CHIP and UFFI remo. 
al grant records contain personal 
information about a financial benefit | 
a non-discretionary nature. As a con- 
sequence, the exemption in section 1 
was found to be correctly invoked. | 


The Information Commissioner : 
accepted that the purpose for which — 
the complainant sought access was ( 
its face relevant to the public interes” 
his goal was to demonstrate that the 
Access to Information Act is a useful 
vehicle by which potential purchasers 
can ensure that they do not inadver-. 
tently purchase homes which might 
have been exposed to urea formalde- 
hyde. However, the Information Com- 
missioner held that the compilation — 
and release of the lists requested 
would result in disclosure of the 


1 ; ; | 
names, addresses and financial data” 


of already unfortunate individuals, col 
trary to the Privacy Act. | 


Further, the Information Commissione 
concluded that the public interest in — 
knowing whether a home has been | 
exposed to urea formaldehyde occurs 
only when a home is put up for sale. 
In those circumstances, the combinec 
effect of the Privacy Act and the 
Access to Information Act [19(2)(a)] 
would allow real estate agents, mort- 
gage lenders and lawyers to conduct 
search with the consent of the vendo 
Any acceptance of an offer to buy rei 
estate may be made conditional upon 
the owner’s consent to a search of 
federal government records for the 
specific name or address in question. 
The Information Commissioner con- 
cluded that that arrangement would b 
Sufficient to serve the public interest 
in disclosure. 
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fhe same principle of consent to dis- 
slose applies to property owners other 
han individuals under subsection 20(5) 
#f the Access to Information Act. As a 
esult, the complaint was dismissed. 


2ublic Service Staffing 
“ile: |.84-140 


nstitution: Employment and 
Immigration Canada 

Somplaint: Refusal — exemption 
[19(1)] 

=inding: Supportable 

Disposition: Resolution negotiated 

Result: Resolved in part 


This request was originally submitted 
jnder the Privacy Act but at the 
‘equest of the department was resub- 
nitted under the Access to Informa- 
tion Act. |t was for ‘‘. . .copies and the 
opportunity to examine the questions 
and my responses, the point alloca- 
tion, Board narrative and all other 
documents (including the mandatory 
reference check) relevant to the 
assessment of my performance during 
the staffing competition... .”’ 


The Canada Employment and Immigra- 
tion Commission released ‘‘most of 

the requested materials’, exempting a 
portion of a Selection Board Report as 
personal information [19(1)]. It also 
reported that the recorded responses 
to questions put to the requestor by 
selection board members had been 
destroyed following a post-board tele- 
phone interview with him. 


The complainant argued that all staff- 
ing action within the public service 
and all information or records used or 
considered during a staffing procedure 
are public records and the public at 
large has a right to access. The Infor- 
mation Commissioner agreed with this 
view as it relates to documents of a 
general nature (unless they are sub- 
ject to exemptions under the Access 
to Information Act). However, the 
Information Commissioner thought the 
Privacy Act should be used by any 
person seeking personal information 
about himself, not the Access to /Infor- 
mation Act, aS suggested by 
Employment and Immigration Canada. 


An investigator’s representations 
assisted in the release of the six docu- 
ments referred to under the complaint. 
The exemption under 19(1) was sup- 
ported because the information related 
to persons other than the complainant. 


The Information Commissioner pointed 
out that the destruction of the selec- 
tion board members’ notes might be in 
conflict with subsection 6(1) of the 
Privacy Act which states: ‘Personal 
information that has been used by a 
government institution for administra- 
tive purposes shall be retained by the 
institution for such period of time after 
it is so used as may be described by 
regulation in order to ensure that the 
individual to whom it relates has a rea- 
sonable opportunity to obtain access 
to the information.’’ Employment and 
Immigration Canada was made aware 
of this point of view, but the complain- 
ant was Satisfied with the information 
he received and did not wish to 
pursue the maitter. 
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Confidential Business Information 
File: |1.84-141 


Institution: Supply and Services 
Canada 

Complaint: Refusal — exemption 
[20(1)(b) and (c)] 

Finding: Not supportable 

Disposition: Dismissed 

Result: No action necessary 


The complainant objected to the with- 
holding by Supply and Services 
Canada of certain portions of procure- 
ment contracts under the exemptive 
provisions of the Access to Informa- 
tion Act. The department withheld pric- 
ing particulars of tenders for certain 
marine items on the basis that the 
information constituted third party 
information which had consistently 
been treated in a Sa manner 
by the third party (20(1)(b)]. The 
department also claimed that disclo- 
Sure of the information could reason- 
ably be expected to result in material 
financial loss, gain or prejudice to the 
competitive position of a third party 


[20(1)(c)]. 


During the investigation, a small 
amount of additional information which 
had been withheld as an oversight was 
released by the department. However, 
Supply and Services generally main- 
tained its position of non-disclosure. 


The Information Commissioner deter- 
mined that the records withheld did 
contain confidential financial informa- 
tion which, if released, could prejudice 
the competitive position of the con- 
tractors who had provided it. The 
Commissioner was unable to support 
the complainant. 
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RCMP Manual 


File: 1.84-142 ! 

Institution: Royal Canadian Mounted ° 
Police 

Complaint: Refusal — exemption 
[16(1)(c)] 


Finding: Supportable 
Disposition: Resolution negotiated 
Result: Resolved in full 

| 
The Royal Canadian Mounted Police — 
exempted one sentence from an opel 
ational manual it had released in 
response to a request. Following the. 
investigation, the RCMP released the 
exempted sentence. 7 


Drug Prosecutions 
File: 1.84-143 | 


Institution: Justice ; 

Complaint: Refusal — exemption | 
[16(1)(c)] | 

Finding: Well-founded 

Disposition: Report to Minister 

Result: Resolved in full 


The complainant requested access tc 
a directive to Crown prosecutors on | 
the laying of charges for importation 
of marijuana and hashish. Three por- 
tions were withheld under the law 
enforcement and investigations provi- 
sions [16(1)(c)] of the Act. 


Following an investigation and recom 
mendations to the Minister by the 
Office of the Information Commis- 
sioner, the department released the 
complete records. 


Time Delays 
ile: 184-145 (2/2) 


nstitution: Fisheries and Oceans 

complaint: Refusal — exemption 
[18(c)] 

=inding: Supportable 

Disposition: Resolution negotiated 

Result: Resolved in full 


Ihe complainant requested access to 
a draft report entitled ‘‘King and 
Tanner Crab Exploration, British 
columbia North Coast, May and June 
1982’’. Fisheries and Oceans responded 
hat the draft report was exempted 
inder the Act’s provisions for the eco- 
nomic interests of Canada [18(c)]. 


The complainant, a lawyer, wanted the 
report for background information for 
itigation he was conducting on 

oehalf of a client. He offered his 
undertaking that the report would be 
used for no purpose other than the liti- 
gation. When informed of the under- 
taking, the department asked whether 
it was involved in the litigation and the 
complainant responded that it was not. 


The investigator attempted to find out 
whether the author of the report was 
an officer or employee of the govern- 
ment institution. (If such was not the 
case, the exemption could not be 
Claimed.) Calls were made to the 
department on May 23, 24, and 25 but 
no response was provided until a letter 
was delivered by hand to the depart- 
ment and a meeting was set for 

July 18, 1984. At that meeting, the 
department reported that the author 
was not an employee and that the 
report had been released to the lawyer 


the previous week, wire-service confir- 
mation of which would be received 
from the Pacific Region. When this did 
not happen, the department was again 
asked for confirmation on July 29, 
1984. Shortly thereafter, a copy was 
received of a letter dated July 30, 
1984, directing the document to the 
lawyer. Thus, it took from May 17, 
1984, to July 30, 1984, to establish 
that the author was not an employee 
of the Department of Fisheries and 
Oceans and that the document in 
question could not be considered for 
exemption under 18(c). 


The complaint was resolved in full 
during the course of investigation. 
However, the Information Commis- 
sioner was concerned with the difficul- 
ties encountered in making contact 
with Fisheries and Oceans staff 
responsible for the Access to Informa- 
tion Act and reported this to the 
Deputy Minister. 


Language Frequency Tables 
File: 1.84-149 


Institution: National Defence 
Complaint: Refusal — exemption [15] 
Finding: Not supportable 

Disposition: Dismissed 

Result: No action necessary 


The complainant sought access 
through External Affairs to 

Bors ar tables used by the Communica- 
tions Security Establishment for the 
single letter and two letter (digraph) 
frequencies in the following languages: 
English, French, German, Italian, 


Spanish, Portuguese and Russian. 
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Also, | would ask for any single- 
character and two character fre- 
quency tables used for Japanese in 
hiragana and katakana characters. If 
frequency tables exist for Esperanto or 
for phonetic frequencies in English, | 
would appreciate being advised of 
their character and charting”. 


External Affairs directed the request to 
the Department of National Defence 
as the department having greater 
interest in the records. DND did not 
confirm or deny the existence of the 
records but informed the complainant 
that if the records existed, they would 
be exempt from disclosure under the 
international affairs — defence provi- 
sions [15] of the Act. 


An investigator discussed the access 
request with National Defence and the 
Communications Security Establish- 
ment, at which time it was reiterated 
without denying or confirming their 
existence that if the requested records 
did exist they would be exempt 
pursuant to section 15. 


After receiving representations as to 
the potential injury to international 
affairs and national defence in con- 
firming or denying the existence of the 
records requested, the Information 
Commissioner informed the complain- 
ant that she believed the department’s 
decision to be correct in law. 


Codes and Intercepts 

File: |.84-150 

Institution: National Defence 
Complaint: Refusal — exemption [15] 
Finding: Not supportable 


Disposition: Dismissed 
Result: No action necessary 
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The complainant sought access from, 
External Affairs to records pertaining 
to the ‘‘Examination Unit" from 1941, 
to 1942, specifically those dealing wi 
Japanese, Vichy and German codes | 
and interceptions dealing with specif! 
events. | 


External Affairs directed the cae 
National Defence as the department 
having greater interest in the records 
DND neither confirmed nor denied tr 
existence of the records but stated | 
that if such records existed, they | 
would be exempt from disclosure 
under the international affairs — | 
defence provisions [15] of the Act. | 

| 


An investigation disclosed that, 
although there have been references 
to the ‘Examination Unit” in public | 
documents, there has not been any | 
official acknowledgment of its exist- 
ence or role. (The existence of the | 
Communications Security Establish- _ 
ment was admitted in September, 
1983, but its mandate was not 
disclosed.) 


Based on submissions from the 
department, the Information Commis: 
sioner informed the complainant that 
she believed the department’s deci- 
sion to be correct in law. The confir- 
mation or denial of the existence of 
the records could reasonably be 
expected to be injurious to the con- 
duct of international affairs, the 
defence of Canada or any state allie 
or associated with Canada or the 
detection, prevention or suppression 
subversive or hostile activities. 


Audit Working Papers 
ile: 1.84-152 


nstitution: Revenue Canada (Customs 
and Excise) 

Somplaint: Refusal — exemption [22] 

-inding: Supportable 

Jisposition: Resolution negotiated 

Result: Resolved in part 


[he complainant objected to the refu- 
sal by Revenue Canada (Customs and 
=xcise) to release ‘‘working papers’’ 
yrepared during an audit of his 
sompany. 


-ollowing investigation, the department 
eleased 18 previously exempted rec- 
yrds. Twenty-eight records remained 
sxempted under the Act's provisions 
or audits [22]. 


The Information Commissioner 

informed the complainant that the 
remaining exemptions were correct in 
law in that the information, if released, 
could reasonably be expected to preju- 
dice the use or result of audits 

through disclosure of auditing proce- 
dures or techniques. 


Consent to Release 
File: |.84-153 


Institution: Agriculture Canada 

Complaint: Refusal — exemption 
[19(1), 20(1c)] 

Finding: Supportable 

Disposition: Resolution negotiated 

Result: Resolved in part 


The complainant, a reporter, sought 
from Agriculture Canada access to an 
investigative report on a meat packing 
company. 


The department exempted personal 
information [19(1)] and third party 
information [20(1)(c)]. The complainant 
challenged these exemptions on the 
basis of a newspaper report that the 
owner of the company and a former 
employee would allow those portions 
of the report which referred to his 
interests to be released to the © 
complainant. 


After a meeting with the investigator, 
the department contacted the former 
employee, who consented to the 
release of all personal information 
relating to him. However, the owner 
when contacted did not consent to 
release. The department subsequently 
released the previously exempted per- 
sonal information on the former 
employee. 


The Information Commissioner was 
satisfied that the remaining exemp- 
tions were confidential business 
information. 


Confidential Business Information 
File: 1.84-155 


Institution: Energy, Mines and 
Resources 

Complaint: Refusal — exemption 
[20(1)] 

Finding: Not supportable 

Disposition: Dismissed 

Result: No action necessary 


The complainant challenged exemp- 
tions claimed by Energy, Mines and 
Resources of written representations 
submitted by third parties on the confi- 
dentiality of information they provided 
to the department. 
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The Information Commissioner was 
satisfied that the information which 
had been withheld was confidential 
commercial, scientific or technical 
information supplied to a government 
institution by a third party [20(1)(b)]. 
Paragraphs 20(1)(a), (c) and (d) had 
also been claimed but were not 
examined. 


Customs Law Enforcement 
File: |.84-161 (2/2) 


Institution: Revenue Canada (Customs 
and Excise) 

Complaint: Refusal — exemption 
[16(1)(c)ii)] 

Finding: Supportable 

Disposition: Resolution negotiated 

Result: Resolved in part 


The complainant was denied access to 
certain documents pertaining to a cus- 
toms seizure, based on the law 
enforcement and investigations 
[16(1)(c)(ii)] and personal information 
[19(1)] provisions of the Act. The 
department later informed the com- 
plainant that only 16(1)(c)(ii) should 
have been given as the authority for 
the denials. 


Following an investigation, the depart- 
ment released exhibits and other 
exempted documents. However, cer- 
tain paragraphs of a report were still 
exempted under 16(1)(c)(ii) and the 
Information Commissioner agreed that 
disclosure of these could reasonably 
be expected to injure Revenue 
Canada’s ability to enforce the 
Customs Act. 
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Rules and By-Laws 
File: 1.84-164 


Institution: Bank of Canada 

Complaint: Refusal — exemption 
[20(1)(b)] 

Finding: Supportable 

Disposition: Resolution negotiated 

Result: Resolved in part 


The complainant requested from the 
Bank of Canada the rules and by-laws 
of the Canadian Payments Association 
The Bank of Canada provided the 
complainant with copies of the by- 
laws, but exempted the rules as third 
party information [20(1)(b)]. 


As a result of an investigation, the 

bank released the Preface and Sectio! 
“M" of the rules. With respect to the | 
remaining portions exempted under 
20(1)(b), the Information Commissione’ 
explained to the complainant: | 


“Paragraph 20(1)(b) requires that. 
access to financial, commercial, 
scientific or technical information 
that is confidential information 
supplied to a government institu- 
tion by a third party, and is 
treated in a consistently confider 
tial manner by the third party, 
shall be refused by the depart- 
ment. The Rules have been exalt 
ined by us, and | am satisfied the 
the portions exempted under 
paragraph 20(1)(b) of the Act 
have been treated in a consisten 
ly confidential manner by the 
third party. 


Subject to any representations 
you may wish to make to me in 
this regard, | propose to find that 
the exemptions claimed by the 
department are correct in law”. 


lo representations were received. 
ecurity of Penal Institutions 
ile: |.84-172 


istitution: Correctional Service 
Canada 

complaint: Refusal — exemption 
[16(1)(c) and (d), 19(1), 

21(1)(a)] 

inding: Supportable 

disposition: Resolution negotiated 

‘esult: Resolved in part 


his case involved a request for a 

opy of the April, 1983, Report of the 
soard of Inquiry into Allegations Con- 
erning Irregular Practices in the Hos- 
‘ital of Dorchester Penitentiary. The 
epartment refused to release portions 
f the report, invoking the law enforce- 
dent and investigations [16(1)(c)], per- 
onal information [19(1)] and advice 
ind recommendations — government 
21(1)(a)] provisions of the Act. 


‘ollowing an investigation of the com- 
ilaint, the department released all pre- 
‘ously refused portions of the report 
‘xcept three passages exempted 

inder 16(1)(d), which permits the head 
‘f a government institution to refuse 

0 disclose any record that contains 
nformation which, if released, could 
easonably be expected to be injurious 
0 the security of penal institutions. 


‘he Information Commissioner informed 
he complainant that she agreed that 
he exempted passages could jeopar- 
lize the security of the institution as 
slaimed. 


Privacy Issue 
File: 1.84-173 


Institution: Statistics Canada 

Complaint: Refusal — exemption 
[19(1)] 

Finding: Not supportable 

Disposition: Dismissed 

Result: No action necessary 


An executor to his father’s estate had 
lodged a complaint with the Privacy 
Commissioner because Statistics 
Canada would not give him access to 
personal information about his father 
(notwithstanding that External Affairs 
had recently released his father’s 
passport application once he had 
established his credentials as execu- 
tor). The individual’s complaint was 
redirected to the Information Commis- 
sioner because he was seeking 
access to information other than per- 
sonal information about himself. 


The Information Commissioner advised 
the complainant that the Access to 
Information Act prohibits the release 
of personal information [19(1)] and 
that even personal information about a 
deceased individual is not accessible 
until the individual has been deceased 
for 20 years. The Information Commis- 
sioner further informed the individual 
that he may have legal rights to infor- 
mation in his capacity as executor to 
his father’s estate, but these rights do 
not arise from the Access to Informa- 
tion Act. She indicated to him that Sta- 
tistics Canada would reconsider his 
request for information as an execu- 
tor, based on proof that he required 
personal information about other per- 
sons to settle the estate. 
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Seizure of a Ship 
File: 1.84-179 


Institution: Revenue Canada (Customs 
and Excise) 

Complaint: Refusal — exemption 
[16(1)(cNii), 19(1), 23] 

Finding: Supportable 

Disposition: Resolution negotiated 

Result: Resolved in part 


The complainant sought access, on 
behalf of a client, to records held by 
Revenue Canada (Customs and 
Excise) concerning the seizure of a 
ship. 


Revenue Canada sent a copy of the 
record to the complainant, subject to 
exemptions made under the solicitor- 
client privileges [23] and law enforce- 
ment and investigations [16(1)(c)(ii)] 
provisions of the Act. As well, a por- 
tion of the record had been forwarded 
to the RCMP for their consideration of 
its eligibility for disclosure. 


The complainant objected to the 
exemptions and an investigation fol- 
lowed. (It also dealt with personal 
information exemptions [19(1)] recom- 
mended by the RCMP.) Revenue 
Canada was asked to re-examine 
three of the exemptions and as a 
result, additional information was 
released to the complainant. 


The Information Commissioner informed 
the complainant that she was satisfied 
that the remaining exemptions were 
justified and supportable. The com- 
plainant was invited to make represen- 
tations but did not do so. 


Law Enforcement Criteria 
File: 1.84-185 


Institution: Revenue Canada (Custom 
and Excise) 
Complaint: Refusal — exemption 

[16(1)(c)] 
Finding: Not supportable 
Disposition: Dismissed 
Result: No action necessary 


Revenue Canada (Customs and 

Excise) was asked for records on thi 
policy pertaining to prosecution of pt 
sons ‘‘caught smuggling’ items into. 
Canada. | 


The department supplied the request 
record, entitled ‘‘Customs Prosecutic 
Policy for Offences under the Custor 
Act’’, but exempted an addendum w. 


reference to the law enforcement an 


investigations provisions [16(1)(c)] of 
the Act. | 


The Commissioner found that the 
release of the addendum could rea- | 
sonably be expected to be injurious © 
the enforcement of the Customs Act 
The addendum outlines precise crite 
used by enforcement officers and, if 
released, would enable some individ: 
uals to engage in criminal activities 
with a lesser risk of prosecution. The 
investigation also determined that a 
second federal government institutio 
possessing the document would not 
release it. 
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sonfidential Business Information 
ile: 1.84-189 


nstitution: Regional Industrial 
Expansion 

Jomplaint: Refusal — exemption 
[19(1), 20(1)(b)] 

“inding: Not supportable 

Jisposition: Dismissed 

Result: No action necessary 


The complainant requested access to 
ul Regional Industrial Expansion “ 
eports and studies as the basis on 
vhich recommendations were made 
egarding the advisability of granting 
334 million in loan guarantees to 
Maislin Industries Ltd.”’ 

| 


fhe department exempted the records 
as third party information [20(1)(b)] 
yecause the report requested was pre- 
yared by a private consulting firm 
3ngaged by Maislin and contained 
sonfidential data that had not been 
dublished or released in any way. Per- 
sonal information exempted under 
19(1) was also protected against 

a osure. 


The Information Commissioner was 
satisfied that the exemptions were cor- 
rectly applied. 

Minutes of Meetings 

File: 1.84-193 


Institution: Canadian Radio-Television 
and Telecommunications 


Commission 
Complaint: Refusal — exemption 
[21(1)(b)] 


Finding: Well-founded 
Disposition: Report to Minister 
Result: Disputed 


This complaint concerned a request 
for access to copies of ‘‘the relevant 
excerpts from any meetings of the 
Executive Committee of the CRTC at 
which decisions were taken with 
respect to Decision CRTC 84-214. Also 
requested is an indication of which 
members of the executive committee 
were present and voted.” 


The request was refused on the basis 
that the records in question were 
accounts of consultations or delibera- 
tions of a government institution 


[21(1)(b)]. 


As a result of the investigator's repre- 
sentations, the CRTC released the 
names of the Executive Committee 
members who were present at the 
meeting at which decision 84-214 was 
taken. It was confirmed that no record 
exists of how individual members of 
the Executive Committee voted. 


The Information Commissioner sug- 
gested that, because of the overall 
purpose of the Access to Information 
Act, a narrow interpretation of 21(1)(b) 
was warranted. (A broad application of 
section 21 would render unnecessary 
or meaningless other, more limited 
grounds for exemption.) Furthermore, 
since the minutes related to a decision 
that affected the rights of a person, 
release would be required under 
21(2)(a). 


The Chairman of the Canadian Radio- 
Television and Telecommunications 
Commission declined to act on a 
recommendation for release of the 
record. The complainant decided to 
seek a review in the Federal Court 
and consented to the Information 
Commissioner acting on his behalf. 
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Business Information 
File: 1.84-194 


Institution: External Affairs 

Complaint: Refusal — exemption 
[19(1), 20(1)] 

Finding: Not supportable 

Disposition: Dismissed 

Result: No action necessary 


The complainant sought from External 
Affairs records of a bid by a third 
party for freight forwarding service. 
The department notified the third party 
that it had 20 days to make written 
representation as to why the record 
should not be disclosed. Representa- 
tions were made and External Affairs 
advised the third party that the depart- 
ment still intended to disclose four of 
11 documents and that, pursuant to 
sections 28 and 44 of the Access to 
Information Act, the third party had 

20 days to seek a review of that 
decision before the Federal Court. 


However, no review was requested 
and External Affairs provided copies of 
the releasable documents with some 
exemptions claimed as third party 
information [20(1)(a) to (d)]. The com- 
plainant suggested that, while some 
exemptions might be justified, informa- 
tion on pricing should be made 
accessible. 


The investigation indicated that the 
department had not referred to sever- 
ance under section 25 and to some 
exemptions claimed as personal infor- 
mation [19(1)]. The department and 
complainant were subsequently noti- 
fied of this oversight and a new record 
was provided in which exemptions 
were correctly identified. 


Exemptions claimed under 19(1) | 
related to personal information as_ 
defined in section 3 of the Privacy A 
and were correct in law. The exemp 
tions under 20(1) were financial info1 
mation supplied in confidence to Ext 
nal Affairs by the third party. Extens, 
enquiries were made and the Inform: 
tion Commissioner was satisfied tha’ 
the information had been given in cq 
fidence and had been treated consis 
tently in a confidential manner by th 
third party. The exempted document 
contained information which, if dis- | 
closed, could reasonably be expecte 
to result in material financial loss ar 
interfere with contractual or other — 
negotiations by the third party in que 
tion. The investigation also disclosec 
that the pricing schedule had been | 
developed especially for the bid. 
Confidentiality Preserved in Incom 
Tax Act 


File: |.84-197 


Institution: Canada Mortgage and 
Housing Corporation 

Complaint: Refusal — exemption 
[24(1)] 

Finding: Not supportable 

Disposition: Dismissed 

Result: No action necessary 


In this case, Canada Mortgage and 
Housing Corporation refused access 
records concerning multiple unit res 
dential buildings (MURBs). The corp 
ration invoked paragraph 24(1) of th 
Access to Information Act, which 
refers to confidentiality provisions of 
another statute — in this case the 
Income Tax Act. 
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An investigation determined that the 
‘equested information did not relate to 
any past or present program adminis- 
‘ered by the corporation. Further, 
SMHC had no choice but to withhold 
‘he records as exemption is manda- 
‘ory under 24(1). 

|| 


Transport Canada Releases More on 
GM Canada 
| 


File: 1.84-199 
i) 


| 

institution: Transport Canada 
Complaint: Refusal — exemption 
| [13(1)(c), 16(1)(c), 20(1)(b), 
| 21(1)(a)] 

Finding: Supportable 

Disposition: Resolution negotiated 
Result: Resolved in part 


This case involved documents arising 
out of a Transport Canada investiga- 

tion of defects in cars manufactured 

by General Motors Canada. The com- 
plainant sought access to: 


— all memoranda and corres- 
pondence concerning the opening 
and closing dates of the investi- 
gation (including internal depart- 
mental correspondence and cor- 
respondence with GM Canada); 


— all correspondence and docu- 
mentation from the defect teams 
investigating this problem; and 


— documentation of the meetings 
between departmental officials 
and GM of Canada, (minutes, sub- 
jects discussed, conclusions 
reached, etc.) 


Some of the documentation had pre- 
viously been provided but portions 
were exempted by the department as 
confidences of another government 
[13(1)], advice and recommendations 
— government operations [21(1)(a)], 
law enforcement and investigations 
(16(1)(c)] and third party information 
[20(1)(b)]. 


The complaint was received on 
September 10, 1984. The department 
was contacted by an investigator and 
on November 1, 1984, released a 
‘“‘supplementary’’ report which had ori- 
ginally been exempted under 13(1)(c). 
Some personal information included in 
this report was exempted pursuant to 
19(1). 


However, Transport Canada main- 
tained its position on the minutes of 
two meetings held with GM which had 
been exempted under 16(1)(c) and 
20(1)(b) of the Act. The department did 
release part of a departmental recom- 
mendation which had been exempted 
under 21(1)(a), along with additional 
information on the recommendation. 


The complainant subsequently 
informed the investigator that he was 
satisfied with the additional informa- 
tion he received. 


Federal-Provincial Relations 
File: |1.84-204 


Institution: Energy, Mines and 
Resources 

Complaint: Refusal — exemption 
[14, 21(1)(c)] 

Finding: Not supportable 

Disposition: Dismissed 

Result: No action necessary 
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The complainant requested access to 
information about energy pricing, 
energy negotiations and Petrofina, and 
objected to exemptions claimed by 
Energy, Mines and Resources under 
the federal-provincial affairs 

[14] es government operations 
(21(1)(c)] provisions of the Act. 


The Information Commissioner was 
satisfied that the exemptions were 
correctly applied in that the informa- 
tion, if released, could reasonably be 
expected to be injurious to the con- 
duct of federal-provincial affairs; and 
that the records contained positions 
developed for the purpose of negotia- 
tions by the Government of Canada. 


Census Records of Deceased 
Person 


File: 1.84-207 


Institution: Statistics Canada 
Complaint: Refusal — exemption [24] 
Finding: Not supportable 

Disposition: Dismissed 

Result: No action necessary 


The complainant sought from Statistics 
Canada photocopies of census records 
on her father. She wanted the records 
for genealogical purposes but the 
department denied access based on 
section 24 of the Act. 


Section 24 prohibits disclosure of any 
record that contains information the 
disclosure of which is restricted in 
another act — in this case, the Statis- 
tics Act. The Information Commis- 
sioner informed the complainant that 
the complaint could not be supported. 
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Provincial Police Information 


File: 184-208 | 

Institution: Royal Canadian Mounted 
Police 

Complaint: Refusal — exemption 
[16(3)] 


Finding: Not supportable 
Disposition: Dismissed 
Result: No action necessary 


The complainant challenged an 
exemption claimed by the RCMP in 
responding to a request for informa- 
tion on an investigation of the alleged 
disposal of human bodies. 

lt was subsequently determined that — 
the exempted information was 
obtained by the RCMP while perform-. 
ing policing services for a province or 
municipality and that the Government 
of Canada had, at the request of the — 
province or municipality, agreed not ti 
disclose such information. Therefore, 
the exemption claimed under law 
enforcement and investigations [16(3) 
was mandatory. | 


Federal-Provincial Relations 
File: 1.84-209 


Institution: External Affairs 
Complaint: Refusal — exemption [14] 
Finding: Well-founded 

Disposition: Report to Minister 
Result: Not disputed 


The complainant requested from Exte! 
nal Affairs a discussion paper entitled 
‘Federal Government Participation in 
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a Special World Exhibition — Les 
Floralies internationales de Montréal 
1980’’. The department released the 
paper, exempting four paragraphs 
under the federal-provincial affairs 
provisions [14(a) and (b)] of the Act. 


Following an investigation, the depart- 
ment released portions of the four 
paragraphs, exempting the remaining 
parts under section 14 and maintain- 
ing that their disclosure could reason- 
ably be expected to be injurious to 
federal-provincial relations. 


Based on additional representations by 
the complainant and discussions with 
departmental officials, the Commis- 
sioner recommended to the Minister 
that disclosure be made. 


The Minister replied: 
‘| refer to your letter of Febru- 
ary 14, 1985, concerning the 
complaint by (the complainant) 
... about portions of the discus- 
sion paper ‘‘Federal Government 
Participation in a Special World 
Exhibition — Les Floralies inter- 
nationales de Montréal 1980”’, 
which we have exempted under 
paragraphs 14(a) and (b) of the 
Access to Information Act. 


| regret the delay since Decem- 
ber 3, 1984, in responding to your 
request for a review of this 
department’s position in claiming 
the exemptions in question. How- 
ever, as this is the first case 


where we have faced a challenge 
to our interpretation of the defini- 
tion of what could reasonably be 
expected to be injurious to the 
conduct of federal-provincial 
affairs, we have considered it 
essential to proceed with great 
care in arriving at our final 
position. 


In this process, we concluded 
first of all that the exemption we 
were Claiming in paragraph 20 
should not be maintained. Accord- 
ingly, the departmental co- 
ordinator sent a letter to (the 
complainant) on March 1, provid- 
ing him with the complete text of 
paragraph 20. 


As regards paragraph 17, | am 
pleased to inform you that | have 
now decided that this also should 
be released in its entirety. A copy 
of the departmental coordinator’s 
letter of March 6 informing (the 
complainant) of this, is attached. 
With this action, the entire discus- 
sion paper has been released to 
(the complainant).”’ 


Undercover Techniques 


File: 1.84-212 

Institution: Royal Canadian Mounted 
Police 

Complaint: Refusal — exemption 
[16(1)(b)] 


Finding: Supportable 
Disposition: Resolution negotiated 
Result: Resolved in part 
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The complainant sought access to the 
“RCMP Undercover Manual’. Eight 
pages from the manual were released 
but 18 pages were withheld under the 
law enforcement and investigation pro- 
visions [16(1)(b)] of the Act. The com- 
plainant challenged the exemption, 
contending that some of the informa- 
tion could have been released. 


Following an investigation by the 
Office of the Information Commis- 
sioner, the RCMP released one more 
page. The Information Commissioner 
was Satisfied that the remaining 
exemptions were correct in law in that 
the information gave a very detailed 
description of undercover techniques 
which, if disclosed, would limit their 
usefulness. 


Prohibited Publications 
File: |.84-216 


Institution: Revenue Canada (Customs 
and Excise) 

Complaint: Refusal — exemption 
[16(1Xc)] 

Finding: Not supportable 

Disposition: Dismissed 

Result: No action necessary 


In this case, the complainant chal- 
lenged an exemption claimed by Reve- 
nue Canada (Customs and Excise) 
under the law enforcement and inves- 
tigations provisions [16(1)(c)] of the 
Act. He had requested information on 
the importation of prohibited 
publications. 
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An investigation revealed that Revenue. 
Canada had released all the material 
requested by the complainant. (The 
exempted material related to the 
importation of items other than prohib-: 
ited publications.) The Information | 
Commissioner was thus not required 
to make a finding on the exempted 
material and informed the complainant. 
that she was satisfied that Revenue | 
Canada had fully complied with the 
requirements of the Act. 


Aircraft Interception Policy 
File: 1.84-229 


Institution: Privy Council Office | 

Complaint: Refusal — exemption | 
[13(1)a), 15(1)] 

Finding: Not supportable 

Disposition: Dismissed 

Result: No action necessary 


This case involved a request for 
access to a Privy Council Office 
record on aircraft interception policy. 


Access was denied on the basis that 
the information had been obtained in 
confidence from the government of a 
foreign state [13(1)(a)] and that its dis- 
closure could reasonably be expected 
to be injurious to the conduct of inter- 
national affairs [15(1)]. 


An investigation revealed that it was 
reasonable to expect injury to the con: 
duct of international affairs if the infor: 
mation were released. Therefore, it 
was not necessary to examine the 
exemption claimed under 13(1)(a). 


ee 
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‘Cuban Missile Crisis 
File: 1.84-230 


Institution: Privy Council Office 

Complaint: Refusal — exemption 
[15(1)] 

Finding: Not supportable 

‘Disposition: Dismissed 

Result: No action necessary 


The complainant challenged the 


‘exemption of portions of Cabinet docu- 
ments held by the Privy Council Office 


relating to the Cuban Missile Crisis. 
The exemptions were claimed under 
‘the Act’s provisions for international 
affairs and defence [15(1)]. 


After reviewing the documents, the 
Information Commissioner was satis- 
fied that the exempted material could 


reasonably be expected to be injurious 


to the conduct of international affairs 
or the defence of Canada. The com- 

plainant was then informed that the 
exemption was correct in fact and in 
law. 


Law Enforcement Records 
- File: 1.84-238 


Institution: Privy Council Office 
Complaint: Refusal — exemption 
[16(1)(c)] 

_ Finding: Not supportable 
' Disposition: Dismissed 
_ Result: No action necessary 


In this case, the complainant objected 
- to exemptions claimed by the Privy 
- Council Office in regard to his request 
for information on Cabinet agenda 
| items. 


Based on a review of all relevant 
documents, the Information Commis- 
sioner was Satisfied that release of the 
records in question would be injurious 
to law enforcement [16(1)(c)]. 


Terrorist Activities 
File: 1.84-239 


Institution: Privy Council Office 

Complaint: Refusal — exemption 
[13(1)(c)] 

Finding: Not supportable 

Disposition: Dismissed 

Result: No action necessary 


The complainant challenged the 
exemption (under provisions for confi- 
dences of other governments [13(1)(c)]) 
of portions of Privy Council Office 
records which he requested on terror- 
ist activities in Montreal. 


The Information Commissioner deter- 
mined that the exemptions were cor- 
rect in law, in that the documents 
contained information obtained in con- 
fidence from a province. The com- 
plainant was invited to make repre- 
sentations but did not do so. 


Intelligence Activities 
File: 1.84-245 


Institution: External Affairs 

Complaint: Refusal — exemption 
[13(1)(a) and (b), 15(1), 
16(1)(c\ii), 17, 19(1), 
21(1)(a) and (b)] 

Finding: Not supportable 

Disposition: Dismissed 

Result: No action necessary 


65 


| 


The complainant requested from Exter- 
nal Affairs ‘‘all records related to 
foreign intelligence activities in 
Canada between January 1, 1982, and 
July 17, 1984, including policy and co- 
ordination records’. He objected when 
External Affairs exempted the informa- 
tion and claimed that the department 
had made no attempt at severance. 
The complainant subsequently clarified 
his request by changing January 1, 
1982, to January 1, 1983, and stipulat- 
ing that no more than five hours were 
to be spent searching for the records. 


An investigation revealed that External 
Affairs had properly searched for the 
records and identified those relevant 
to the request. However, all the docu- 
ments were Classified and following 
consultations with affected govern- 
ment institutions, it was confirmed that 
total exemption was necessary. Sever- 
ance was not found to be a realistic 
alternative. 


The Information Commissioner 
informed the complainant that she was 
satisfied that the exemptions were 
justified. 


Minutes of Meetings 


File: 1.84-252 

Institution: Atomic Energy Control 
Board 

Complaint: Refusal — exemption 
[21(1)Xb)] 


Finding: Supportable 
Disposition: Resolution negotiated 
Result: Resolved in full 
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In this case, the complainant was act- 
ing on behalf of another person — 
‘“X’’ — who sought access to records 
from Atomic Energy Control Board 
meetings since May, 1983, and to 
records for meetings of the board's 
two advisory committees. The board 
refused access, claiming the records 
were accounts of consultations or 
deliberations of a government institu- 
tion [21(1)(b)]. 


The complainant challenged the 
exemption, arguing that ‘‘the same 
board has granted access to minutes 
of its meetings to another requestor. . 
(‘‘X’s’’) application for the information 
was, in fact made after (the request- 
OFS) aan 
ever, is that the AECB did not notify 
us that it had altered its position with 
respect to the very minutes that we 
had requested’’. 


As a result of a similar complaint con- 
cerning the same records, the depart- 
ment released the records and estab- 
lished that in future the minutes, when 
ratified, would be available to the 
public in a reading room. 


Management of the Economy 
File: 1.84-257 


Institution: Finance 

Complaint: Refusal — exemption 
[18(d\\ili), 21(1)(a)] 

Finding: Not supportable 

Disposition: Dismissed 

Result: No action necessary 


Our cause for complaint, how- — 


eee. 


The complainant requested access to 
“results of econometric analysis by 
the Department of Finance revealing 
spending cuts and revenue increases 
contained in the November 8 Econom- 
ic Statement — specifically the impact 
these measures will have on employ- 
ment’. The department claimed 
exemptions in the economic interests 
of Canada [18(d)(iii)] and on the basis 
that the information constituted advice 
and recommendations to the govern- 
ment [21(1)(a)]. 


As a result of the investigation and 
representations made by the depart- 
ment, the Information Commissioner 
was satisfied that the exemptions 
were properly claimed. 


Complaint Out of Time 
File: |.84-274 


Institution: Agriculture Canada 

Complaint: Refusal — exemption 
[20(1)(b), (c) and (a) 

Finding: Not supportable 

Disposition: Dismissed 

Result: No action necessary 


The complainant objected to exemp- 
tions claimed as third party informa- 
tion [20(1)(b), (c) and (d)] by Agricul- 
ture Canada in respect of records he 
had requested on meat inspection 
audit reports. . 


A preliminary investigation of the com- 
plaint revealed that the one-year time 
limit to file a complaint (running from 
the date the access request was 
received by the department) had 
elapsed. 


The complaint was therefore dis- 
missed as not supportable. However, 
the complainant was advised to repeat 
his request so that the Information 
Commissioner will have jurisdiction to 
deal with the complaint. 


EXCLUSIONS 


The cases in this group all deal with 
denials of access to records on the 
ground that they are Cabinet confi- 

dences, not subject to the rights of 

access in the Access to Information 
Act by virtue of section 69. 


Via Rail Information 
File: |.83-17 


Institution: Transport Canada 
Complaint: Refusal — exclusion [69] 
Finding: Not supportable 

Disposition: Dismissed 

Result: No action necessary 


The complainant was denied access to 
information pertaining to Via Rail and 
held by Transport Canada. 


The Information Commissioner requested 
and received the Transport Minister's 
certificate that all of the records with- 
held constituted confidences of the 
Queen’s Privy Council. 


The Information Commissioner 
informed the complainant that 
“because records containing confi- 
dences of the Queen’s Privy Council 
are excluded by virtue of section 69 of 
the Act, we cannot investigate your 
complaint any further.” 
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Charter 
File: 1.83-27 (2/2) 


Institution: Justice 

Complaint: Refusal — exclusion [69] 
Finding: Not supportable 

Disposition: Dismissed 

Result: No action necessary 


The complainant asked the Depart- 
ment of Justice for information about 
federal statutes that need to be 
amended because they are, or may 
be, inconsistent with the Canadian 
Charter of Rights and Freedoms. 


The department refused to provide the 
information requested because 
‘most of the information forms part 
of the confidences of the Queen's 
Privy Council’. 


The Information Commissioner 
informed the complainant that ‘‘l have 
Sufficient information to satisfy me 
that the records in question consist of 
such confidences. Since these confi- 
dences are not Subject to the Act | do 
not have the right to demand to see 
those documents.”’ 


The complainant indicated that he 
would be willing to accept simply the 
names of the laws that are perceived 
to be in conflict with the Charter either 
as the Charter now reads or will read 
in 1985. 


The investigation demonstrated that an 
accurate computer list using computer 
hardware and software and technical 
expertise available in the Department 
of Justice, could not be generated and 
no hard copy existed. 
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Minister Certifies Confidences 
File: 1.83-36 


Institution: Public Works Canada 
Complaint: Refusal — exclusion [69] 
Finding: Not supportable 

Disposition: Dismissed 

Result: No action necessary 


Public Works Canada had excluded 
from review records containing confi- 
dences of the Queen's Privy Council. 
The complainant was invited to pro- 
vide information showing that the 
excluded records do not qualify as 
confidences of the Queen’s Privy 
Council. 


No support was found to assist us in 
that regard. 


Calgary Winter Games 
File: 1.83-53 


Institution: Health and Welfare Canada 
Complaint: Refusal — exclusion [69] 
Finding: Supportable 

Disposition: Resolution negotiated 
Result: Resolved in part 


The complainant had asked Fitness 
and Amateur Sports for ‘‘copies of all 
documentation showing how the feder- 
al government proposes to funnel the 
announced $200 million to the 1988 
Calgary Winter Games organizers: 
what conditions will be placed on the 
contributions; what controls will be 
instituted to make sure it is spent cor- 
rectly; and exactly what overseeing 
role the federal government intends to 
play in the Games. Also copies of cor- 
respondence detailing the role the 
Alberta government will play in the 
Games, compared to the federal 
government.” 


I 


Vhen informed that these records 

vere excluded because they were 
sonfidences of the Queen’s Privy 
souncil, he suggested that some docu- 
nents should qualify as discussion 
yapers and be releasable after the 
Sabinet decisions were public. 


\ department review resulted in dis- 
slosure of two documents. The depart- 
nent claimed exemptions under addi- 
ional sections in the Access to 
information Act. Those exemptions 
pecame the subject of another 
complaint. 


Prostitution and Obscenity 
File: |.83-76 


Institution: Justice 

Complaint: Refusal — exclusion [69] 
Finding: Supportable 

Disposition: Resolution negotiated 
Result: Resolved in full 


An October 26, 1983, access request 
to the Department of Justice con- 
cerned proposed changes to the Crimi- 
nal Code affecting prostitution and 
obscenity. The department’s original 
reply on November 24, 1983, stated it 
was not prepared to indicate whether 
the requested records existed but that 
if the records did exist the department 
expected access to be refused under 
Cabinet confidences. 


After a bill to amend the Criminal 

Code was tabled, the investigator Sug- 
gested that the access request be 
reconsidered based on subparagraph 
—69(3)(b)(i) of the Access to Information 
Act. The Department of Justice then 
_teleased discussion papers and back- 
ground documents as requested. 


Clerk of Privy Council Authorizes 
Release 


File: 1.84-110 


Institution: Finance 

Complaint: Refusal — exclusion [69] 
Finding: Supportable 

Disposition: Resolution negotiated 
Result: Resolved in part 


The complainant sought information 
from the Department of Finance con- 
cerning the proposed relationship of 
the Canadian Unemployment Insur- 
ance Program to other social and 
income security programs in the 
Social Security Review conducted 
from 1973 to 1976. | 


The Information Commissioner asked 
the Minister of Finance for a certifi- 
cate that the information constituted a 
confidence of the Queen’s Privy Coun- 
cil. This produced a certificate signed 
by the Clerk of the Privy Council, 
which pointed out that not all the 
records reviewed were confidences of 
the Queen’s Privy Council within the 
meaning of section 69. The depart- 
ment then released the records not 
excluded. 


Challenge Not Pursued 

File: 1.84-122 (2/2) 

Institution: Finance 

Complaint: Refusal — exclusion [69] 
Finding: Not supportable 


Disposition: Dismissed 
Result: No action necessary 
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A university professor asked the 
Department of Finance for information 
about the Unemployment Insurance 
Act of 1971 and the amendments of 
1975 and following years. Specifically, 
he requested: 


1. Data and advice offered by the 
department in 1969-70 to the Depart- 
ment of Labour and/or the Unemploy- 
ment Insurance Commission during 
the planning stages of the new Act; 


2. Departmental position papers and 
strategic documents in 1975 on 
planned reductions in benefits and 
tightened administration of unemploy- 
ment insurance; 


3. Departmental position papers and 
Strategic documents which preceded 
program changes in 1977 and 1978. 


After an exchange of correspondence 
which clarified and narrowed the 
scope of the access request, the 
department sent the complainant 

266 pages of documentation, subject 
to exemptions. The department with- 
held certain documents on the ground 
that they constituted Cabinet 
confidences. 


The complainant challenged all the 
exclusions and exemptions. (See sepa- 
rate report on exemptions complaint). 
The Commissioner informed the com- 
plainant that her investigative authority 
does not extend to section 69 exclu- 
sions. The applicant did not respond to 
Our invitation to provide our office with 
information that would show that the 
records in question do not qualify as 
Cabinet confidences. 
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Computer Budget Allocations 
File: 1.84-186 (1/2) 


Institution: National Research Council — 
Complaint: Refusal — exclusion [69] | 
Finding: Not supportable 
Disposition: Dismissed | 
Result: No action necessary 


The complainant challenged a Cabinet 
confidences exclusion claimed by 

National Research Council in response 
to a request for ‘‘a copy of the budget 
allocation for the purchase of com- | 
puter equipment and software (includ- 
ing microcomputers) for the current 
year 1984-1985". | 


. 
| 
j 
j 
’ 
| 


The Information Commissioner asked _ 
for and received a certificate from the 
Clerk of the Privy Council that the 


- withheld budget allocation records 


constituted confidences of the 
Queen's Privy Council. 


While the National Research Council 
maintained that the budget allocation 
records were not subject to the Act as 
provided in section 69, it released a 
summary of 1984-85 cost estimates 
for the purchase of computer equip- 
ment and software. 


The complainant did not respond to 
Our invitation to provide information 
that the records themselves did not 
qualify as confidences of the Queen's 
Privy Council. 
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Somputation Centre Operational 
jan 


“ile: 1.84-186 (2/2) 


nstitution: National Research Council 
Somplaint: Refusal — exclusion [69] 
=inding: Supportable 

Disposition: Resolution negotiated 
Result: Resolved in full 


The complainant challenged the Cabi- 
net confidences exclusion claimed by 
National Research Council in respond- 
ing to a request for ‘‘the operational 
plan for the computation centre for 
the current year 1984-85". 


As a result of our investigation, NRC 
reviewed its original position and 
released the requested records. 


Appointments 
File: |.84-224 


Institution: Privy Council Office 
Complaint: Refusal — exclusion [69] 
Finding: Not supportable 
Disposition: Dismissed 

Result: No action necessary 


The complainant sought ‘‘copies of 
correspondence between Pierre 
Trudeau and John Turner relating to 
‘former Prime Minister Turner's 
appointment of 17 Liberal MPs to the 
Senate, the judiciary, the diplomatic 
corps and government boards’, and 
also “‘any legal opinions pertaining to 
these appointments’”’. 


The department replied: 


“The Privy Council Office is not 
able to process your request 
under the Act in respect of cor- 
respondence between Mr. Trudeau 
and Mr. Turner because there are 
no records within the control of 
this institution, which fall within 
the description set out in your 
request. 


“In respect to your request for 
information pertaining to opinions 
related to the appointments... . 
such material within the control 
of this institution falls within the 
definition of excluded information 
(Cabinet confidence) as set out in 
section 69 of the Act... .” 


The Information Commissioner asked 
for and received the Clerk of the Privy 
Council’s certificate that all the with- 
held records constituted confidences 
of the Queen’s Privy Council. 


Asked whether the current Prime 
Minister agreed with the decision, the 
Clerk of the Privy Council replied that 
‘by convention’ the Prime Minister 
did not have access to the requested 
records. 


The complaint was dismissed and the 
Information Commissioner told the 
complainant that she did not have a 
mandate to authorize further pursuit. 
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GENERAL 
Charter of Rights 
File: 1.83-24 


Institution: Justice 

Complaint: Refusal — general 
Finding: Supportable 

Disposition: Resolution negotiated 
Result: Resolved in full 


The Department of Justice was asked 
for: ‘documents showing the opinion 
of the Department of Justice, or any 
senior official of the department, as 
expressed in internal memorandums 
or correspondence to a representative 
of another department or agency, 
including the Canadian Human Rights 
Commission, regarding the protection 
accorded, or lack thereof, to homo- 
sexuals under the Charter of Rights 
and Freedoms’’. The complainant 
rejected the department’s claim that 
such records did not exist. 


As a result of the investigation, Justice 
released copies of two memoranda, 
Subject to portions being exempted. 
The Information Commissioner was 
satisfied that no other records existed 
which fit the request. The exemptions 
subsequently produced another 
complaint. 


Non-Existent Record 
File: |.83-38 


Institution: Privy Council Office 
Complaint: Refusal — general 
Finding: Not supportable 
Disposition: Dismissed 

Result: No action necessary 
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The complainant objected because the 
Privy Council Office did not provide: 
him with a complete list of Cabinet | 
discussion papers from 1977 tothe | 
present. PCO told the complainant that 
such list did not exist but that it would’ 
compile a list ‘‘when feasible’ and | 


inform the complainant when this | 
happened. 


| 
The Information Commissioner informec 
the complainant that: | 


“Under the Access to Information 
Act, an individual is entitled to a_ 
record under the control of a gov- 
ernment institution. In this partic- 
ular case, the government institu- 
tion had advised that a record — 
such as you have requested does 
not exist. The Act entitles you to 
records in existence at the rele- 
vant time and a government insti- 
tution cannot be compelled to 
create a record that it does not 
already have, save and except 
records that can be produced 
from a machine-readable record 
under the control of a govern- 
ment institution using hardware 
and software and technical exper- 
tise available to the government. 


“The information you seek 

does not exist within the definitior 
of a record in the Act, nor can 

it be retrieved by electronic 
processing’. 


Attachment to Records 
File: 1.83-41 


Institution: Fisheries and Oceans 
Complaint: Refusal — general 
Finding: Supportable 

Disposition: Resolution negotiated 
Result: Resolved in full 


KR 


‘A complainant received certain 

records from the Department of Fish- 
eries and Oceans. Six weeks later the 
complainant said that attachments to 


‘some of the records were not included. 


The investigator provided the depart- 
ment with a list of the attachments. 


The department provided 18 attach- 
ments and indicated that others had 
been published and would be available 
from the authors. The department did 
not have or could not find other 
‘attachments. The Information Commis- 
sioner was satisfied that the depart- 
ment had done all possible under the 
circumstances. 


Not a Government institution 
File: 1.83-73 


Institution: Fisheries and Oceans 
Complaint: Refusal — general 
Finding: Not supportable 
Disposition: Dismissed 
Result: No action necessary 


Fisheries and Oceans withheld the 
minutes of the Advisory Committee on 
Seals and Sealing on the grounds that 
such record was not under the depart- 
ment’s control. 


The investigation found that the Com- 

_ mittee on Seals and Sealing was not a 
- government institution but had pro- 
vided its recommendations to the 
department. The applicant was 
advised that he could apply for access 
to the recommendations but the 

_ minutes were not available. 


Church of Scientology 
File: 1.83-83 


Institution: Health and Welfare Canada 
Complaint: Refusal — general 
Finding: Supportable 

Disposition: Resolution negotiated 
Result: Resolved in part 


An individual asked Health and Wel- 
fare Canada for a wide range of 
reports, documents, findings, clippings 
from outside sources, on the Church 
of Scientology, its practice, its parish- 
ioners or the manner in which it con- 
ducts its affairs, the ‘‘E-meter’’ and 
“‘Dianetics’’. Within a month the 
department responded as follows: ‘‘We 
have reviewed our files and have iden- 
tified the attached material which we 
think addresses your request.”’ 


The individual complained to the Infor- 
mation Commissioner that, in his opi- 
nion, all the requested records were 
not provided. During the course of the 
investigation the department and the 
complainant narrowed the request to 
more specific items. As a result, addi- 
tional records were located, although 
some were exempted in part under the 
Act or excluded from the ambit of the 
Act. The Commissioner was satisfied 
that the department had fulfilled its 
responsibilities. No further representa- 
tions were received. 


Accident Report 

File: 1.84-133 

Institution: National Defence 
Complaint: Refusal — general 
Finding: Supportable 


Disposition: Discontinued 
Result: No action necessary 
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A complaint received on March 22, 
1984, against National Defence con- 
cerned a refusal to disclose recom- 
mendations made by a Board of 
Inquiry into a fatal accident. 


On March 27, 1984, representations 


had been made by our office in a simi- 


lar complaint received earlier. The 
Minister’s intervention in that case 
probably produced the fast resolution 
of this supportable complaint. 


No Personal Data-Sharing 
Agreements Available 


File: 1.84-162 


Institution: Indian Affairs and Northern 
Development 

Complaint: Refusal — general 

Finding: Not supportable 

Disposition: Dismissed 

Result: No action necessary 


A complainant had requested access 
to data-sharing agreements signed, or 
contemplated, under paragraph 8(2)(f) 
of the Privacy Act which reads: 


(2) “‘Subject to any other Act of 
Parliament, personal informa- 
tion under the control of a 
government institution may be 
disclosed... 


‘“(f) under an agreement or 
arrangement between the 
Government of Canada or an 
institution thereof and the 
government of a province, the 


government of a foreign state, 


an international organization 
of states or an international 
organization established by 
the governments of states, or 
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any institution of any such | 
government or organization, | 
for the purpose of administer- . 
ing or enforcing any law or 
carrying out a lawful investi- 
gatichiavas 
The complainant was informed that for | 
purposes of paragraph 8(2)(f) of the : 
Privacy Act, the department was using | 
the umbrella agreements which the 
federal government had entered into | 
with all provinces and the two territor- | 
ies (copies of which were supplied). 
The complainant challenged that : 
response. | 
The investigation satisfied the Commis- 
sioner that Indian Affairs and Northern 
Development did not have any person- 
al data-sharing agreements under | 
paragraph 8(2)(f) of the Privacy Act, 
other than the umbrella agreements 
entered into by the Department of 
Justice on behalf of the federal 
government. 


Appendices to Record 
File: 1.84-165 


Institution: Veterans Affairs 
Complaint: Refusal — general 
Finding: Supportable 

Disposition: Resolution negotiated 
Result: Resolved in full 


The complainant sought access to 
three program evaluations identified as 
1) Commemoration, 2) Aging Veterans 
and 3) Needy Veterans Overseas, from 
Veterans Affairs Canada. 
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The department told the complainant 
that it did not consider the appendices 
to the Commemoration and Aging 
Veterans Programs to be part of what 
had originally been requested and said 
that a second request would be neces- 
sary for the release of those docu- 
ments. They also excluded a small 
portion and exempted some portions. 


The applicant complained to our office 
because he had not been given 
access to the appendices to the Com- 
memoration and Aging Veterans Pro- 
grams. On the Information Commis- 
sioner’s initiative we argued also for 
disclosure of recommendations 
exempted under 21(1)(a) and reconsid- 
eration of exemptions under 14(a) 
[federal-provincial consultations]. The 
department reconsidered its position 
and released the appendices and the 
recommendations. It did not release 
any of the record exempted under 
14(a). 


The complainant was satisfied with the 
records received. 


Personal Information — Consent to 
Release 


File: 1.84-177 (3/4) 


Institution: Employment and 

Immigration Canada 
Complaint: Refusal — general 
Finding: Well-founded 
Disposition: Report to Minister 
Result: Disputed 


This complaint concerned a request 
made under the Access to Information 
Act for records held by Employment 
and Immigration Canada. The request, 
_ made by a lawyer, concerned informa- 
tion from the client’s immigration file. 


The client’s consent to release was 
provided pursuant to subsection 19(2) 
of the Act. 


The department told the complainant 
that the information could not be 
obtained under the Access to Informa- 
tion Act because it was personal. He 
was also informed that the written 
consent of his client to obtain personal 
information did not create a right of 
access under the Act but simply per- 
mitted the government to release 
information on a discretionary basis. 


The client applied, as well, under the 
Privacy Act but was refused access 
on the ground that she was not a 
Canadian citizen or a person other- 
wise entitled to rights under that Act. 


During the course of the investigation, 
the department did not explain why it 
refused to disclose the information 
other than that where a consent to 
disclosure has been provided the head 
of the government institution has the 
discretion to release information and 
that he simply chose not to exercise 
that discretion. 


Several discussions were held with 
officials of the department but the 
Information Commissioner was not 
persuaded that the reason for refusing 
to disclose the information was sup- 
portable under the Act. 
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The Information Commissioner recom- 
mended to Employment and Immigra- 
tion that on or before December 17, 
1984, the records should be released. 
In accordance with subsection 37(1) of 
the Access to Information Act, she 
requested that notice be given of any 
action taken, or proposed to be taken 
to implement her recommendation, or 
be provided with the reason as to why 
no such action had been, or was 
proposed. 


On December 24, 1984, the Minister 
of Employment and Immigration 
responded that the department’s posi- 
tion had not changed and that while 
paragraph 19(2)(a) of the Access to 
Information Act gives discretion to 
release personal information when 
consent is provided, the commission 
did not release it because it would, in 
effect, circumvent the provisions of 
access in the Privacy Act. The Min- 
ister stated that any initiative to 
extend the rights of access would 
have to be addressed in the broader 
context of amendments to the legisla- 
tion or by order of the Governor in 
Council as provided in subsection 4(2) 
of the Access to Information Act and 
in subsection 12(3) of the Privacy Act. 


The Information Commissioner remained 
convinced that the complaint was well- 
founded and informed the complainant 
of the right to apply to the Federal 
Court of Canada for a review of the 
refusal. An application was filed in the 
Federal Court on February 15, 1985. 
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Privacy Act Should Be Used | 
File: 1.84-177 (4/4) 


Institution: Employment and 
Immigration Canada ! 
Complaint: Refusal — general 
Finding: Not supportable | 
Disposition: Discontinued | 
Result: No action necessary | 
The complaint concerned a request for. 
access to Employment and Immigra- 
tion Canada records relating to spon- | 
sorship of the applicant’s wife for per- | 
manent residence. | 


The department informed the com- | 
plainant that it considered the records | 
to be personal and should be requested. 
under the Privacy Act. The Information | 
Commissioner agreed and no further 
action was taken. 


| 
Treaties Released | 
| 
File: 1.84-184 | 
: 


Institution: External Affairs 
Complaint: Refusal — general | 
Finding: Supportable 
Disposition: Resolution negotiated | 
Result: Resolved in full 


The complainant sought access to 
Department of External Affairs docu- 
ments and treaties relating to atomic 
energy cooperation. 


External Affairs provided him with 
some agreements but said they had 
no record of other documents and 
treaties. 


ee 


The investigator met with the access 
coordinator at External Affairs and 
provided information from the com- 
plainant which helped the department 
locate and release additional records. 
Although some documents were 
exempted and some remained unlocated, 
the complainant was satisfied. 


Records Did Not Exist 
File: |.84-236 


Institution: External Affairs 
Complaint: General 

Finding: Not supportable 
Disposition: Dismissed 
Result: No action necessary 


The complainant requested from Exter- 
nal Affairs, all reports evaluating the 
Special World Exhibition, Les Floralies 
Internationales 1980, and the depart- 
ment released five records. However, 
the complainant believed that other 
‘documents existed to enable produc- 
tion of one he had received and he 
complained. 


Our investigation disclosed that the 
‘author of the report relied entirely on 
‘his personal recollection of events. 
The Information Commissioner assured 
‘the complainant that no further 
records existed. However, the depart- 
‘ment volunteered the release of four 
additional records relating to the Expo- 
sition but not used in compilation of 
the evaluation report. 


Homes With Urea Formaldehyde 
File: 1.84-242 


Institution: Energy, Mines and 
Resources 

Complaint: Refusal — general 

Finding: Not supportable 

Disposition: Dismissed 

Result: No action necessary 


The report on this complaint is 
detailed in the Exemption Category, 
file: 139 


Maintain Informal Channels 
File: 1.84-251 


Institution: Supply and Services 
Canada 

Complaint: Refusal — general 

Finding: Supportable 

Disposition: Discontinued 

Result: No action necessary 


The complainant was advised by 
Supply and Services Canada that no 
longer would he be able to informally 
obtain a list of supply and service con- 
tracts for the riding of Manicouagan. 
He had received such lists on two pre- 
vious occasions and considered the 
department to be in contravention of 
the Act, which states that it is 
intended to complement, and not 
replace, existing procedures and is not 
intended to limit access to government 
information that is normally available 
to the public. 


Enquiries revealed a misunderstanding 
when the department placed all 
requests for information under the 
Access Unit, whether they were formal 
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or informal requests. They said they 
would continue to release information 
unless a great deal of work, or a large 
volume of copying, was involved. 


The complainant was satisfied with the 
department's decision. 


Complete Record Released 
File: 1.84-256 


Institution: Canada Mortgage and 
Housing Corporation 

Complaint: Refusal — general 

Finding: Not supportable 

Disposition: Dismissed 

Result: No action necessary 


The complainant contended that 
Canada Mortgage and Housing Corpo- 
ration had not fully disclosed to him 
the contents of records on the Sun- 
shine Coast Community Services 
Society. 


The investigation found that Canada 
Mortgage and Housing had released 
all of its records except those which 
were publicly available from the Prov- 
ince of British Columbia, Ministry of 
Consumer and Corporate Affairs. 
Canada Mortgage and Housing Corpo- 
ration offered to help the complainant 
obtain the documents from the 
province. 


Limited Request 

File: 1.84-266 

Institution: External Affairs 
Complaint: Refusal — general 
Finding: Not supportable 


Disposition: Dismissed 
Result: No action necessary 
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| 
The complainant asked External . 
Affairs for all records relating to cruise. 
missile testing in Canada, including. 
analysis and policy records, between , 
March 27, 1984, and November 20, 
1984. He also requested correspond- © 
ence or records of communication =; 
between National Defence and Exter- | 
nal Affairs on the subject and any 
records relating to the testing commu-) 
nication plan. The complainant also | 
stated: ‘‘This request is to be consid- | 
ered fully processed after five hours | 
search time has been completed”. 
The department advised the complain- 
ant that a record search showed only | 
one relevant document, which was) 
sent to him. The complainant did not | 
think only one document would fall 
within his request and a complaint | 
was made to our Office. | 


An investigation showed that the | 
period covered by the access request | 
was after the first test of the captive | 
carriage mission and before the sec- i 
ond test on January 15, 1985. Becaus¢ 
this was a ‘‘between tests’’ period th 
department was unable to identify any 
applicable correspondence with Nationa 
Defence. | 

| 

| 


A review of records held by External 
Affairs confirmed that, with the excep- 
tion of two letters directed to the 
Secretary of State for External Affairs 
from residents of Canada, no other 
records surfaced during the five hours 
search specified by the complainant. | 


‘he department considered the two 
atters in question to be personal com- 
nunication with the Minister and thus 
yutside the Act. Nonetheless, they 
igreed to exempt information from 
hese letters and supplied the com- 
jlainant with the severed documents 
ind the department's responses to 
hem. 


The Information Commissioner was 
satisfied that, with the exception of the 
additional records sent to the com- 
dlainant, no other records surfaced 
juring the five hours search time. 


JELAYS 
Extensions 
ile: 1.83-08 (1/2) 


nstitution: Regional Industrial 
| Expansion 
somplaint: Delay 

=inding: Not supportable 
Jisposition: Dismissed 

Result: No action necessary 


The complainant sought access from 
Regional Industrial Expansion to ‘‘all 
‘ecords and studies undertaken as the 
dasis on which recommendations were 
nade regarding the advisability of 
granting $34 million in loan guarantees 
(0 Maislin Industries Ltd.”’ 


4 complaint was lodged when the 
department informed the complainant 
that a 12-day extension beyond the 
30-day Statutory limit was required to 
process his request 


An investigation disclosed that, due to 
the broad nature of the request, the 
department could not process it within 
the initial 30-day period. Four different 
groups within the department held 

15 file dockets, each measuring up to 
five cm in width. Following the search 
and review, the department released 
the records, subject to exemptions. 


The Information Commissioner 
informed the complainant that the 
extension of time was reasonable in 
the circumstances. 


Record Systems 
File: |.83-11 


Institution: Canadian Radio-Television 
and Telecommunications 
Commission 

Complaint: Delay 

Finding: Not supportable 

Disposition: Dismissed 

Result: No action necessary 


The complainant was dissatisfied 
because the Canadian Radio-Television 
and Telecommunications Commission 
did not make information available in a 
manner that suited his purposes and 
suggested that its records systems 
were inadequate. 


Nevertheless, the CRTC had complied 
with the access request within the 
timeframe mentioned in its notice of 
delay and had charged only the initial 
$5 application fee. In those circum- 
stances, and considering the newness 
of the Act at the time, there was no 
basis upon which to support the 
complaint. 
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Acknowledgement 
File: 1.83-48 (2/2) 


Institution: Canadian Transport 
Commission 

Complaint: Delay 

Finding: Well-founded 

Disposition: Report to Minister 

Result: Not disputed 


During a lengthy investigation of the 
exemption of certain documents 
sought from the Canadian Transport 
Commission, a complaint was lodged 
about the Canadian Transport Commis- 
sion’s initial delay in responding to the 
access request. The Information Com- 
missioner determined that the 
response had not been made within 
the statutory time period and that the 
complaint was well-founded. A report 
to that effect was made to the 
Minister. 


Extensions 
File: 1.83-64, |.84-136, 1.84-177 (1/4) (2/4) 


Institution: Royal Canadian Mounted 
Police, Veterans Affairs, 
Employment and 
Immigration Canada 

Complaint: Delay 

Finding: Well-founded 

Disposition: Reports to Ministers 

Result: Not disputed 


Subsection 9(1) of the Access to Infor- 
mation Act permits the head of a gov- 
ernment institution to extend the time 
for granting access (for a reasonable 
period and on certain conditions) by 
giving notice to the requestor within 
30 days of receiving the request. In 


| 
four cases handled by the Information 1 
Commissioner, a second notice of | 
extension was given after the original ( 
30-day period had elapsed. | 


The complaints were considered welll : 
founded because the Information Com. 
missioner found that extensions must 
be given within 30 days of the receipt’ 
of the request to comply with the Act. 


The reports to the Ministers were not 
disputed. 


Compliance 


File: 1.83-65, 1.84-107, 1.84-145, 
|.84-161, 1.84-180, |.84-183 


Mounted Police, Fisheries 
and Oceans, Employment 
and Immigration Canada, 
Bank of Canada, Revenue | 
Canada (Customs and 
Excise) 
Complaint: Delay | 
Finding: Not supportable 
Disposition: Dismissed 
Result: No action necessary } 


i 
| 
| 
| 

Institution: Justice, Royal Canadian | 
{ 


Complaints of delay against six gov- | 
ernment institutions were dismissed | 
when no contravention of the Act was: 
found. ) 


Start-Up Problems 
File: |.83-66 


Institution: Transport Canada | 
Complaint: Delay 

Finding: Well-founded 

Disposition: Report to Minister 

Result: Not disputed 
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The complainant sought from Trans- 
port Canada all records pertaining to 
the awarding of contracts for the reno- 
vation and expansion of the Regina 
Airport. Transport Canada received the 
request on August 24, 1983, but mis- 
understandings and delays prompted a 
complaint to our office on November 28, 
1983. 


Intervention by an investigator led to 
the eventual release of numerous 
documents to the complainant. In 
some instances, the department had 
been required to consult third parties 
about the release of information pro- 
vided by them. 


The department acknowledged that the 
delays were undue and explained that 
much of the time had been invested in 
encouraging officials to moderate their 
concerns for confidentiality. The 
Bepartment held that the delays should 
not be interpreted as a denial of 
access. 


The Commissioner recorded the com- 
plaint as well-founded and the com- 
plainant accepted the explanations for 
the delays. 


Extension 
File: |.83-86 


Institution: Secretary of State 
Complaint: Delay 

Finding: Not supportable 
Disposition: Dismissed 
Result: No action 


The complainant's access request was 
received by Secretary of State on 
October 14, 1983. The department 
informed the complainant on Novem- 
ber 8, 1983, that a 30-day extension 
would be required for consultation with 
third parties before access could be 
given. 


The complainant sought the assistance 
of the Information Commissioner when 
the documents requested had not 
arrived by December 12, 1983. He 
received the documents, which had 
been dispatched by Secretary of 

State on December 9, 1983, shortly 
thereafter. 


It appeared that Secretary of State 
had exceeded the 30-day extension by 
one day and the Information Commis- 
sioner made a tentative finding to this 
effect. The department, however, took 
the position that the 30-day extension 
did not start when the notice of exten- 
sion was given, but rather upon expiry 
of the initial 30-day time limit. By this 
interpretation, the extended time limit 
for providing access expired on 
December 10, 1983, and Secretary of 
State had met this by responding on 
December 9, 1983. 


The Information Commissioner agreed 
that the time limit had been respected 
and the problem was one of communi- 
cation. Her letter of finding to the 
complainant set out the manner in 
which the time limits were calculated. 
The extension itself was also deemed 
to be reasonable considering the need 
for consultation. 
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Practices 
File: |.84-117 (3/4) 


Institution: A// 

Complaint: Delay 

Finding: Not supportable 
Disposition: Dismissed 
Result: No action necessary 


The complainant alleged that adminis- 
trative procedures of some depart- 
ments were ‘‘pointedly set up to 
maximize response time close to the 
30-day deadline’. 


While this might be so, the Commis- 
sioner would not intervene, at this 
time, where there was no contraven- 
tion of the Act’s time limits. 


Non Compliance 
File: 1.84-119 


Institution: Treasury Board 
Complaint: Delay 

Finding: Well-founded 
Disposition: Report to Minister 
Result: Not disputed 


On December 6, 1983, an individual 
requested access to information main- 
tained by the Treasury Board relating 
to all ‘‘in-confidence claims’’ sub- 
mitted by other governments, corpora- 
tions or other bodies. 


Treasury Board received the request 
on December 7, 1983, and replied on 
December 21, 1983, claiming that an 
extension of up to 90 days was 
required beyond the 30-day statutory 
limit, for purposes of consultation with 
the provinces from which the claims 
were received. Informal inquiries 
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revealed that misunderstandings and | 


incorrect assumptions resulted during 


consultations and that the records 


requested were readily available. It 


took approximately 106 days for the 


complainant to receive the records he 
requested, amounting to 19 pages for 


which he paid $4.75. 


The need for consultation with the 


provinces was questionable and the 


Information Commissioner invited the | 


{ 


department to make representations 
on why a finding of unreasonable 


i 
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delay should not be made. None were 


received. 

1.5 Meters of Records 

File: 1.84-130 

Institution: Royal Canadian Mounted 
Police 


Complaint: Delay 
Finding: Not supportable 


Disposition: Dismissed | 


Result: No action necessary 


A complainant asked in July, 1983, . 


access to records containing RCMP 
policies and practices on payments tc 


accused, suspected or convicted per-’ 
sons. Subsequent discussions with the 


RCMP resulted in a new application | 
which narrowed the request. In | 
December, 1983, the complainant 
received a notice that the material to: 
which he would be entitled would be | 
available by April 30, 1984. He was 

told that processing ‘‘would interfere 
with RCMP operations” and com- 
plained that he had received no infor- 
mation to validate that reason. | 


The investigator found that 1.5 linear 
meters of sensitive records had been 
assembled on the subject. It was 
apparent that many exemptions would 
be recommended and that consulta- 
‘tions would be required with the Solici- 
‘tor General. 


On February 9, 1984, the RCMP wrote 
to the complainant that it had ‘‘expended 
the first five hours to which the appli- 
cation fee entitled’ him and that ‘‘our 
preliminary review indicates exemp- 
tions may be applied to all this mate- 
irial under. .. sections 13(1)(c), 16(1)(b), 
16(3) or 19(1)’’. The complainant was 
also informed that costs under the Act 
would be $290, 50 per cent of which 
was required as a deposit before pro- 
cessing would continue. (The balance 
would be payable ‘‘before the records 
are disclosed’’.) The complainant was 
asked to provide the deposit within 30 
days but did not do so. 


While this complaint originated over a 
delay, the complainant later disclosed 
that he simply gave up in frustration. 
‘He decided not to pay the deposit 
when faced with the possibility that he 
‘would eventually be told that all the 
‘records were exempt. 


The Commissioner concluded that the 
RCMP had not breached the Act in 
requesting an extension of time and 
ithat under the circumstances, the fees 
‘were not unreasonable. However, this 
case demonstrated a problem fre- 
‘quently raised by persons interested in 
the Act: individuals are reluctant to 
‘pay for the search of information 
which may in the end be exempted. 


Justified Extension 
File: 1.84-136 (1/2) 


Institution: Veterans Affairs 
Complaint: Delay — 

Finding: Not supportable 
Disposition: Dismissed 
Result: No action necessary 


A Member of Parliament sought 
access under the Act to information 
maintained by Veterans Affairs. His 
request, received February 17, 1984, 
was for evaluations of the Commemor- 
ation, Aging Veterans and Needy 
Veterans Overseas programs. 


On March 15, 1984, the department 
informed the individual that a 30-day 
extension was necessary for consulta- 
tions before the report could be 
released. Five days later, the MP 
wrote to the Information Commissioner 
to complain about the extension. 


An investigation disclosed that the 
department had to review each of the 
three evaluation reports and to consult 
with other federal departments. The 
location of the department in Prince 
Edward Island was a factor in the 
delay as was the preparation of 
records after the consultations. The 
Commissioner concluded that the 
30-day extension was necessary in the 
circumstances. 
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Written Notice 
File: |.84-147 


Institution: Fisheries and Oceans 
Complaint: Delay 

Finding: Well-founded 
Disposition: Report to Minister 
Result: Not disputed 


An access request was acknowledged 
by Fisheries and Oceans on April 13, 
1984 but the department did not 
respond within 30 days, as required by 
the Access to Information Act. 
Although an employee telephoned the 
complainant in late May to inform of a 
delay, a notice of extension was not 
given under section 9 of the Act. The 
requested record was forwarded on 
June 11, 1984. The department 
declined to make representations and 
the complaint was considered 
well-founded. 


Reasonableness 
File: 1.84-148 (1/2) 


Institution: Communications 
Complaint: Delay 

Finding: Not supportable 
Disposition: Dismissed 
Result: No action necessary 


In this case, the Department of Com- 
munications received an access 
request on December 19, 1983. The 
department replied on January 16, 
1984, notifying the applicant of a 
60-day extension. On March 15, 1984, 
the department indicated that the rec- 
ords were available for viewing in 
Ottawa or that photocopies could be 
mailed at a cost of $400. 
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Following representations by an inves-: 
tigator, the records were sent to a | 
regional office of the department and | 
were viewed on May 24, 1984. The | 
complainant requested 115 photo- 
copies of these records and was 
charged $28.75. 


The investigator learned that eight per 
sons had spent more than 200 staff 
hours searching records and the Infor- 
mation Commissioner found that the 
60-day extension was not unreason- 
able in the circumstances. 


Compliance 


File: 1.84-156, 1.84-157, 1.84-158, | 
|.84-159 ) 


Institution: Employment and 
Immigration Canada 
Complaint: Delay . 
Finding: Not supportable | 
Disposition: Dismissed | 
Result: No action necessary | 


' 
In four separate cases, individuals | 
applied to Employment and Immigra- 
tion Canada seeking access to test — 
questions and answers used for a 
particular job competition. 


The requests were submitted on April 3 
1984, and on May 23, 1984, EIC | 
informed the individuals that a 21-day 
extension was required beyond the 3C 
day statutory time limit. The individua' 
filed complaints on May 29, 1984, anc 
asked the Information Commissioner 1 
intervene so that the information wou! 
be released in time for a job competitic 
appeal hearing on May 31, 1984. 
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.An investigator immediately contacted 
EIC officials and learned that they 
were attempting to expedite the 
request but did not expect to have a 
decision prior to the appeal date. The 
officials pointed out that they had 
‘informed the complainants that the 
records requested would likely be 
exempted under section 22 of the 
Access to Information Act, which per- 
mits a government institution to refuse 
to disclose information relating to test- 
‘ing procedures or details of specific 
tests if such disclosure would preju- 
dice the use or results of the tests. 


The Information Commissioner informed 
‘the complainants that EIC appeared to 
be actively processing the requests 
and was not in contravention of the 
time constraints imposed under the 
Act. The complainants were invited to 
make further representations, but did 
not do so. The complaints were subse- 
quently dismissed as not supportable. 


Consultations 
File: |.84-169 


Institution: Agricu/ture Canada 
Complaint: Delay 

Finding: Not supportable 
‘Disposition: Dismissed 
Result: No action necessary 


This case involved an individual who 
‘encountered ‘‘excessive search and 
'preparation fees, time delays and 

/an uncooperative attitude’’ when he 
_fequested access to Agriculture 
Canada meat inspection audit reports. 


In a letter to the Information Commis- 
sioner, the individual charged that the 
department had consulted four trade 
associations on how the information 
could be exempted under the Act and 
had solicited an American associa- 
tion’s views on the release of this type 
of information, while neglecting to 
seek the opinions of consumer groups. 
He also complained that Agriculture 
Canada was not willing to release the 
information in a useful form, adding 
that the public interest in this case 
was paramount to the need for 
confidentiality. 


The complainant also informed the 
Information Commissioner that he had 
learned through newspaper reports 
that a senior official at Agriculture 
Canada had ‘‘sent form letters to 
Canada’s leading agri-business lobby 
groups inviting criticism’ of the 
Access to Information Act. Two 
samples of the letter follow: 


“On July 1, 1983, the Access to 
Information Act was promulgated. 
The new legislation gives Cana- 
dian citizens or permanent resi- 
dents of Canada the right to 
examine or to obtain copies of 
records under the control of the 
federal government. There are 
specific exemptions in the Act 
which are intended to prevent the 
release of information the disclo- 
sure of which would cause an 
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identifiable harm or would be con- 
trary to law. The exemption which 
most readily applies to the kinds 
of information which Agriculture 
Canada holds concerning your 
membership is section 20 on third 
party information. 


“Paragraph 20(1)(c) of the Act 
provides that government institu- 
tions shall refuse to disclose any 
records requested under the Act 
that contain information the dis- 
closure of which could reasonably 
be expected to result in material 
financial loss or gain to, or could 
reasonably be expected to preju- 
dice the competitive position of a 
third party. Similarly, information 
the disclosure of which could 
reasonably be expected to inter- 
fere with contractual or other 
negotiations of a third party is 
protected by paragraph 20(1)(d). 


The department has received 
requests under the new legisla- 
tion to access various kinds of 
inspection reports including meat 
hygiene audit reports. In devel- 
oping a policy concerning the 
release of such information we 
would be interested in obtaining 
camments from your organization 
as to whether or not the disclo- 
sure of this information would 
have a detrimental effect on the 
companies involved.’ 


‘ 
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“Comments were solicited from a 
number of organizations to assist 
the department in developing a 
policy concerning access to 
various kinds of inspection 
reports. We appreciate the input | 
provided by your organization and. 
once more seek your assistance © 
ona similar matter. Inspection 
reports may contain a variety of | 
negative, neutral, and complimen-, 
tary comments and it has proven — 
difficult to identify comments that 
could reasonably be expected to | 
result in a material financial gain. | 
The spirit of the Access to Infor-_ 
mation Act is to release as much 
information as possible by sever- 
ing exempt portions from requestec 
documents. We would like to Soli-. 
cit the views of your organization | 
as to the likely outcome resulting. 
from disclosure of the following — 
comments: | 
| 
“A number of deficiencies were 
pointed out and immediately 
corrected by management | 
| 
“The establishment has 
improved in all areas since the: 
last audit ) 
) 
“The maintenance and sani- 
tation programs are now | 
satisfactory | 


‘Congratulations are in order 
for plant management and for — 


The second letter contained similar 
introductory paragraphs but replaced 
the third paragraph with the following: 


the inspection staff on a job 
well done. 
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“Would the release of such state- 
ments likely result in a material 
financial gain for the companies 
concerned? A similar inquiry is 
being forwarded to other organi- 
zations for comment. We appre- 
ciate your response by December 9, 
1983, and thank you in advance 
for your cooperation in this 


matter.’’ rae 


The Information Commissioner 
reported to the complainant on the six 
segments of his complaint as follows: 


“4. Delay in Agriculture Canada get- 
| ting back to you on which meat 
| inspection reports you wished to 
! have | 


| ‘“‘As you know, a great deal of 

| communication was exchanged 

| between yourself and Agriculture 
Canada. As a matter of fact 

| besides telephone conversations 

there were 16 letters and 
although you describe this 
exchange as a delay, the depart- 
ment views it as an effort to 
establish exactly which meat 
inspection reports you wished. 
Also they indicate they were 
attempting to keep the requested 
reports to a minimum, as a cost 
saving to you. 


“The initial investigation estab- 
lished that the delay resulted 
from the exchange between your- 
self and the department and 
nothing since has been learned 
that would change that finding. 


You earlier implied that | adopted 
Agriculture Canada’s position that 
you were responsible for the 
delay and | advised you that that 
was not entirely accurate. As a 
matter of fact, | pointed out the 
exchange was to your advantage 
as well as that of the department. 


Agriculture Canada consulted four 
trade associations on how to 
exempt meat inspection reports 
and did not consult public interest 
or consumer groups on how open 
reports should be 


“You are correct in stating that 
Agriculture Canada consulted four 
trade associations and they did 
so following receipt of an access 
request for meat inspection 
reports from a party other than 
yourself. The documents you sup- 
plied were studied previously and 
Agriculture Canada’s intent did 
not appear to be sinister and was 
above-board. They made the deci- 
sion to simply ask the associa- 
tions for comments as to whether 
or not the release of reports 
would be detrimental to the inter- 
ests of the industry. They also 
indicated that requests would be 
examined on a case by case 
basis and emphasized that the 
spirit of the Access to Information 
Act was to release as much infor- 
mation as possible by severing it 
from any information or material 
that may be exempt. 


“Furthermore, Agriculture Canada 
would not have to contact public 
interest or consumer groups. 
They are not subject to inspection 
and have no relevant third party 
interest under the Access to 
Information Act. 
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“3. Agriculture Canada actively solic- 
ited an American association, the 
American Meat Institute, seeking 
their views on exempting meat 
inspection reports, knowing full 
well under the United States 
Freedom of Information Act, 
Canadian meat inspection reports 
have been released by the United 
States since 1972 


“Contact made with the American 
Meat Institute was exactly the 
same as that made with the three 
Canadian associations and | have 
commented on this contact in 
segment 2 above. The fact that 
the association is in another 
country is not relevant. 


“It is my understanding as well, 
that meat inspection reports have 
been released under the United 
States Freedom of Information 
Act. | understand these would be 
reports of inspections of Cana- 
dian plants involved in export to 
the United States and United 
States plants importing meat into 
Canada. 


“A You claimed being stonewalled by 
Agriculture Canada in trying to 
identify meat inspection reports 
while the department was cater- 
ing to the meat packing industry 
by asking how to keep such infor- 
mation secret 


“Your concerns here repeat your 
Statements in segments 1, 2 and 
3 dealt with earlier. | could only 
respond by repeating myself and 
| have already done this as the 
Same concerns were expressed 
in different words in your com- 
plaint of last January. .. 
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After viewing five meat inspection’ 
reports, severed from delisted 
plants, you contend you can | 
clearly see how willingly Agricul-_ 
ture Canada accepts the meat 
packing industries views on hiding 
meat inspection report results. | 
Agriculture Canada’s secrecy out- 
weighs health and safety and 
consumer confidence | 


“The statement you have made 
here is very difficult to respond to 
as you have made an assumption 
that may not be entirely accurate.. 
| only review questions of failure | 
to grant what you are entitled to — 
under the Act. 


You state you were not only 
denied access to meat inspection 
reports because of time and fee 
barriers, but also because Agri- 
culture Canada refuses to release 
data in a form useful to public 
interest groups 


“We have found no evidence that 
you were denied access, only 
that you considered estimated 
costs prohibitive. This subject, 
together with the time factor, 
were the subject of my letters 

to you on June 19, 1984, and 
September 21, 1984... 


“The second portion of your 
statement is the same as that 
covered under segment 5. 
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“Your letter was accepted as a 

| complaint even though it was 
actually a series of statements 
based on circumstances dealt 
with in your earlier complaint. 

' You supplied ‘additional informa- 

| tion’’ and | should mention that 
those records had previously 
been reviewed by our office. | 
thank you for including them with 

| your letter and as you requested, 

they are returned herewith. 


| “A separate investigation was 
carried out as you requested and 
each of the statements you made 
was examined. Although | com- 
mented briefly to each segment, 
| find | am unable to assist as 
there is nothing to be gained by 
continuing the investigation. As 

| mentioned to you previously, | 
have not sided with Agriculture 

' Canada but now consider this 

| matter completed and my man- 
date exhausted.” 


Compliance 
File: 1.84-170 


Institution: Employment and 

| Immigration Canada 
Complaint: Delay 

Finding: Not supportable 
Disposition: Discontinued 
Result: No action necessary 


The complainant was informed by 
Employment and Immigration Canada 
that there would be an extension of 
time beyond the required 30 days in 
processing his access request. He 
complained to the Information Com- 
missioner but shortly thereafter 
received the information he had 
requested and withdrew his complaint. 


Close to One Year 
File: 1.84-174 


Institution: Employment and 
Immigration Canada 

Complaint: Delay 

Finding: Well-founded 

Disposition: Report to Minister 

Result: Not disputed 


The complainant's access request was 
received by Employment and Immigra- 
tion on February 27, 1984. The depart- 
ment informed the complainant on 
March 26, 1984, that an extension of 
up to 90 days beyond the 30-day limit 
would be required to carry out consul- 
tations in relation to some of the 
requested records. it was also indi- 
cated that documents not subject to 
consultations would be forwarded to 
him that same week. When he had 
received nothing by June 6, he com- 
plained to the Information Commissioner. 


An investigator met with the Employ- 
ment and Immigration’s access coordi- 
nator on June 26, 1984. The depart- 
ment indicated that its regional office 
in Toronto was consulting directly with 
the Ontario Department of Labour in 
an effort to gain release of the rec- 
ords. However, the department's time 
extension expired on June 26, and it 
confirmed that no release had been 
made to the complainant. 
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When further contact indicated that no 
release had taken place by September 
18. 1984, the Information Commis- 
sioner wrote to the Deputy Minister, 
Employment and Immigration, pointing 
out that, under the Act [10(3)], a delay 
may be deemed a refusal to grant 
access. The Deputy Minister replied 
on October 11, 1984, citing difficulties 
in interpreting the Access to Informa- 
tion Act's provision dealing with 
federal-provincial issues. 


Since continuous contact with the 
department had not elicited favourable 
results, the Information Commissioner 
wrote to the Minister of Employment 
and Immigration, on November 20, 
1984, recommending that release be 
made on or before December 17, 
1984. She asked that notice be given 
of any action taken or proposed to be 
taken to implement the recommenda- 
tion or that reasons be provided why 
no such action was proposed or taken. 


When no response had been received 
by December 18, 1984, enquiries were 
made with the Minister’s chief of staff, 
who indicated that the response was 
awaiting the Minister’s signature. The 
response indicated that Employment 
and Immigration Canada would release 
the requested records as soon as 
possible. 


The department was contacted on 
December 31, 1984, and January 10 
and 22, 1985, to check on the release, 
which had not been made. The Com- 
missioner subsequently directed a 
second letter to the Minister, pointing 
out that the Act states [37(4)] that, 
where the head of a government insti- 
tution gives notice to the Commis- 
sioner that access will be given to a 


record, or a part thereof, that access 
will be given forthwith. The Commis- 
sioner advised that she would com- 
mence proceedings in the Federal | 
Court if confirmation of full or partial | 
release was not received by February 
1985. 
| 
On February 5, 1985, written notice 
was received from the Minister that 
the records were being forwarded to 
the complainant on that date. 


Reasonableness 
File: 1.84-175 


Institution: Secretary of State 
Complaint: Delay 

Finding: Not supportable 
Disposition: Discontinued 
Result: No action necessary 


An individual made a request to Secr: 
tary of State for the ‘‘Audit Report of 
Tagramiut Nipingat Inc.’’. His request 
was received on April 10, 1984, and 
by letter dated May 10, 1984, he was 
informed that an extension of 30 day: 
would be required to conduct manda- 
tory consultations with Taqramiut 
Nipingat Inc. 


On June 11, 1984, the individual was 
advised that representations had bee 
made by the third party and that the 
department could not respond to the 
access request until the statutory tim 
limit allowed to the third party had 
expired or, in the event of an appeal, 
until the case had been dealt with by 
the courts. 
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fhe individual complained to the Infor- 
nation Commissioner, stating that he 
‘elt he was being ‘‘stonewalled’’. The 
somplainant also raised technical 
ybjections about the dates that corre- 
spondence was mailed by the govern- 
nent institution. 


mmediately upon receiving the com- 
dlainant’s letter, an investigator con- 
‘acted him for more details and 
earned that the complainant had 
since spoken with Secretary of State 
officials and that he was satisfied that 
‘he delays involved were legitimate. 
The complainant subsequently wrote 
‘o the Information Commissioner to 
confirm that he wished to withdraw his 
complaint. : 


Technical Non-Compliance 


=jle: 1.84-176 
‘nstitution: Solicitor General 
Complaint: Delay 

“inding: Well-founded 
Disposition: Report to Minister 
Result: Not disputed 


4 request was made to the depart- 
ment of the Solicitor General for the 
Inspector General’s report on his 
oreliminary inquiry into allegations of 
misconduct by an employee of Correc- 
tional Service Canada. 


i 
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The request was received on May Q, 
1984. The department's access coordi- 
nator stated that the request was 
being referred to Correctional Service 
Canada as the institution with greater 
interest in the record. The coordinator 
for Correctional Service Canada 
responded on June 12, 1984, 35 days 
(inclusive) after the request was 
received in the department. This 
amounted to a contravention of sec- 
tion 7 of the Access to Information 
Act. 


Consultations 
File: 1.84-182 


Institution: Revenue Canada (Customs 
and Excise) 

Complaint: Delay 

Finding: Well-founded 

Disposition: Report to Minister 

Result: Not disputed 


An access request to Revenue Canada 
(Customs and Excise) seeking policy 
information on the prosecution of per- 
sons ‘‘caught smuggling’ items into 
Canada was received by the depart- 
ment on April 19, 1984. The depart- 
ment informed the complainant on 
May 18, 1984, that it had not com- 
pleted its review of the records and 
required an extension of up to 30 days 
beyond the 30-day statutory limit to 
process the request. The complainant 
received nothing further and com- 
plained to the Information Commis- 
sioner (received on July 12, 1984). 
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An investigation confirmed that inter- 
nal delays at Revenue Canada 
resulted in the record not being 
released within the extended time set 
by the department. Consultations were 
necessary between three branches 
and the department indicated that: 
“Staff changes in our Access to Infor- 
mation Section and in the branch from 
which we had requested the informa- 
tion resulted in a misunderstanding 
about which directorate had the func- 
tional responsibility for the policy 
matter raised by the complainant. 
Although these factors are not 
included in the legislative criteria for 
exceeding time limits for replies to 
requests, they can cause embarrass- 
ing delays”’. 


The department had nevertheless 
taken 84 days to search for and pre- 
pare the record for disclosure. The 
Information Commissioner found the 
complaint well-founded and informed 
the department of this finding. 


Mail Problem 
File: 1.84-188 


Institution: Fisheries and Oceans 
Complaint: Delay 

Finding: Not supportable 
Disposition: Dismissed 

Result: No action necessary 


In this case, the Department of Fisher- 
ies and Oceans acknowledged receipt 
of an access request and gave notice 
of delay as required by the Act. The 
department also provided the com- 
plainant with its final reply but appar- 
ently this was not received. Following 
representations by the investigator, the 
department sent another copy of its 
final response to the complainant. 


Under the circumstances, the depart: | 
ment could not be faulted and the 
complaint was dismissed. i 


File: 1.84-192 


Start-Up Problems | 
Institution: Health and Welfare Canada 


Complaint: Delay | 
Finding: Well-founded | 
Disposition: Report to Minister | 
Result: Not disputed | 

: 


A veterinarian requested technical 
analysis data on Somnotol, a drug 
which had been submitted to Health 
and Welfare for analysis. The request 
was received on April 17, 1984, and 
on May 25, 1984, the department 
informed the requestor that an exten- 
sion of 30 days beyond the 30-day 
statutory limit would be required to 
process it. On June 25, 1984, the 
department stated that the request 
was under consideration and a 
response would be given as soon as 
possible. 


The veterinarian lodged a complaint 
over the delays in a letter to the Infor 
mation Commissioner dated July 9, 
1984. In the meantime, however, the 
department had sent the record 
requested, with some exemptions. 


An investigation revealed that the 
department had misinterpreted the 
statutory obligation to respond to the 
request within 30 days and conse- 
quently issued the notice of extension 
eight days late. There were further 
delays in disclosing the record and 
eventually 73 days had elapsed from 
the time the access request was 
received until the record was sent to 
the complainant. 
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Although the delay had resulted in part 
from a misinterpretation of the require- 
ments of the Act — and the delay was 
not excessively long — the Commis- 
sioner was nevertheless obliged to 
inform the Minister of National Health 
and Welfare that the department was 
in breach of the strict requirements of 
the Act. 


The complainant subsequently advised 
the Commissioner that he was satis- 
fied with the action taken. The Min- 
ister wrote to the Commissioner to 
inform her that he agreed with her 
interpretation of the Act, that the 
department did not wish to challenge 
the complaint, and that steps had 
been taken to prevent a recurrence. 


Undue Delay 
File: 1.84-201 


Institution: Health and Welfare Canada 
Complaint: Delay 

Finding: Well-founded 

Disposition: Report to Minister 

Result: Not disputed 


The complainant sought access to 
information held by Health and Wel- 
fare concerning ‘‘the Seldane brand of 
terfenadine and Hismanol brand of 
astemizole’’. 

The department stated that they 
received the request on July 31, 1984. 
When the complainant had not 
received an acknowledgement of his 
‘request by September 17, 1984, he 
‘complained to the Information 
‘Commissioner. 

‘Upon investigation, the Minister of 
‘Health and Welfare acknowledged that 
the delays were undue. 


Audit Records 
File: |1.84-205 


Institution: Employment and 
Immigration Canada 

Complaint: Delay 

Finding: Supportable 

Disposition: Resolution negotiated 

Result: Late disclosure 


The complainant requested from 
Employment and Immigration Canada 
records of an audit report conducted 
at the St-Jean, Quebec, branch of the 
department. He sent the request on 
August 3, 1984, and complained to the 
Information Commissioner when he 
had not received an answer by 
September 13, 1984. 


An investigation revealed that the 
Montreal branch of the department 
had received the request on August 9, 
1984, but did not process it by mis- 
take. Following contact by the inves- 
tigator, the department gave the 
complainant access to the records 
requested, except for four pages 
partially exempted as personal infor- 
mation [19(1)]. 


The complainant was satisfied with the 
records he had received. 


Extra Extension 
File: 1.84-219 


Institution: Health and Welfare Canada 
Complaint: Delay 

Finding: Well-founded 

Disposition: Report to Minister 

Result: Not disputed 


In this case, the department had given 
notice to the complainant of a 30-day 
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extension beyond the initial 30-day 
statutory time limit to respond to his 
request. When the 60-day period had 
elapsed and the complainant had not 
received the requested record, he 
complained of non-compliance with 
the extension. 


An investigation revealed that, while 
the department had sent a letter of 
apology to the complainant, it had 
nevertheless failed to comply with its 
own 30-day extension. 


The Information Commissioner found 
the complaint to be well-founded and 
invited the department to make repre- 
sentations on why a finding of unrea- 
sonable delay should not be made. 
None were received. 


Delay by RCMP 
File: 1.84-250 


Institution: Royal Canadian Mounted 
Police 

Complaint: Delay 

Finding: Supportable 

Disposition: Resolution negotiated 

Result: Late disclosure 


This case involved an access request 
received for records held by the 
RCMP. The RCMP notified the com- 
plainant that an extension of up to 

60 days would be required beyond the 
30-day statutory time limit to process 
his request. The reason given for the 
extension was that the process would 
unreasonably interfere with the force’s 
operations. 


| 
An investigation revealed that the | 
complainant's request was not fora | 
large number of records and did not | 
necessitate a lengthy search. The 
Information Commissioner informed | 
the complainant that his complaint 
would be recorded as supportable | 
because meeting the original time limi 
would not have unreasonably inter- 
fered with the operations of the RCMF 
Although the force delivered the 
records within its extended time 
period, the requested records were in 
its possession seven days after receiv 
ing the request and should have been 
made available before 72 days had 
passed. 


Consultation 
File: 1.84-253 


Institution: Indian Affairs and Northern 
Development 

Complaint: Delay 

Finding: Not supportable 

Disposition: Dismissed 

Result: No action necessary 


The complainant was dissatisfied with 
the extension of time claimed by 
Indian Affairs and Northern Develop- 
ment concerning his request for 
access to information about a fuel 
contract. The department sought the 
extension in order to consult with the 
Department of Supply and Services 
concerning release of the records. 


An investigation revealed that the 
Indian Affairs and Northern Develop- 
ment record contained information 
supplied by Supply and Services and 
that consultations were necessary 
prior to responding to the complain- 
ant’s request. 
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In view of this, the Information Com- his charge of general ‘‘delays caused 


missioner informed the complainant through the use of extensions by 
that she was satisfied that the amount various federal departments’’, but did 
of time claimed for the consultations not do so. 

was not unreasonable and the com- 

plaint was dismissed. The Information Commissioner 
explained to the complainant that, 
Release in Time because of time and personnel con- 

| Straints, priority had to be given for 
File: 1.84-254 the time being to specific over general 
| complaints. The complaint was dis- 
Institution: Public Archives Canada missed but the complainant was 
Complaint: Delay encouraged to bring his concerns 
Finding: Not supportable before the three-year review 
Disposition: Dismissed committee. 


Result: No action necessary 
| Acknowledgement 
On November 15, 1984, an individual 


sought access to information held by File: 1.84-297 

the Public Archives about the Commu- 

nist Party of Canada. He wrote to us Institution: Canadian Security 

on December 19, 1984, that he was Intelligence Service 

still awaiting an answer. ‘Complaint: Delay 

| Finding: Supportable 

An investigation disclosed that Public Disposition: Discontinued 

Archives had received the complain- Result: No action necessary 

ant’s request for access on November 

19, 1984, and had forwarded the The complainant sought access to 
requested records on December 18, records held by the Canadian Security 
11984. Intelligence Service pertaining to 

| a former ambassador of Canada. 
The department had therefore not His access request was dated 
contravened section 7 of the Act and December 17, 1984. 

the complaint was dismissed as not 

‘supportable. When the complainant had not 

| received an acknowledgement of his 
General Allegations request by February 18, 1985, he 


lodged a complaint. 
File: |.84-260 


Institution: Various 
‘Complaint: Delay 

Finding: Not supportable 
Disposition: Dismissed 
/Result: No action necessary 


In this case, the complainant was 
asked to provide specific examples of 
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An investigator subsequently arranged 
to meet with the institution's access 
coordinator. However, prior to the 
meeting, the complainant indicated 
that he had heard from the Canadian 
Security Intelligence Service and that 
he did not wish to proceed with his 
complaint. 


FEES 
Application Fee Waiver 
File: 1.83-2 


Institution: Health and Welfare Canada 
Complaint: Fees 

Finding: Not supportable 

Disposition: Dismissed 

Result: No action necessary 


In this case, Health and Welfare 
Canada refused to waive the $5 appli- 
cation fee for a request for access to 
position descriptions and the rationale 
for their classification. In a letter to 
the complainant, a bargaining agent of 
the Public Service Alliance of Canada, 
the access to information coordinator 
referred to Treasury Board Interim 
Policy Guide Part Il, section 2.7.2, 
which states that government institu- 
tions are encouraged to waive fees if 
the amount payable is less than $25 
but which also specifically excludes 
application fees from this waiver. 
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Subsection 11(1) of the Access to | 
Information Act permits a government. 
institution to charge ‘‘such application’ 
fee, not exceeding $25, as may be 
prescribed by regulation.’’ The Access 
to Information Regulations made unde’ 
the Act prescribe an application fee o! 
$5, with additional fees payable for the 
cost of search and reproduction of 
documents. Based on the wording of | 
subsection 11(6), the Information Com 
missioner was Satisfied that a govern’ 
ment institution is authorized to waive’ 
not only the search or copy fees but | 
also the original application fee. | 
Neither the Act nor the Regulations — 
provide any criteria upon which a | 
waiver or refund may be based. 


The Information Commissioner's inves 
tigation included an examination of the 
practices of a number of other govern 
ment institutions to determine in what 
circumstances application fees have 
been waived. In one instance, the 
government institution did not have thi 
information requested and simply 
returned the requestor’s cheque. In 
another case, an individual requested 
access to documents not covered by 
the Act but was permitted to change 
the nature of his request without 
paying a further application fee. How- 
ever, government institutions have not 
yet established a general policy on the 
waiver or refund of application fees 

in specified circumstances. (Some 
departments did not reject the possi- 
bility that such a policy might be 
established in the future.) 


3efore the Access to Information Act 
same into force, an employee or a 
yargaining agent representing an 
»mployee in a classification grievance 
might have obtained, without charge, 
Jocumentation such as that requested 
inthis case. The bargaining agent did, 
n fact, obtain documents free of 
search fees or charges for reproduc- 
‘ion but suggested the application fee 
should also be waived. 

| 
The complainant drew an analogy to 
normal court proceedings, stating that 
the employer (the defendant) was pro- 
vided free of charge with the very 
information for which the complainant 
had been asked to pay. He suggested 
that the requirement to pay was con- 
trary to the rules of natural justice and 
concluded that ‘‘the provision of this 
information, free of charge, would con- 
tribute to a fairer hearing, and there- 
fore, would be in the general interest 
of the public.” 


The first point of consideration was 
whether the entitlement to access 
‘meant that it must be provided free of 
charge. The Information Commissioner 
determined that, because the Act's 
provisions for waiver of fees is discre- 
tionary, there was no legal right to 
access without charges. 


' 
The complainant’s analogy to normal 
‘court proceedings was also examined. 


In civil proceedings, an opposing party 
has the right to discovery of docu- 
“ments but not the right to have copies 
provided free of charge. (The party in 
possession of a document may charge 
‘the other party for the cost of photo- 
copies. Ultimately, such costs may be 
recovered by a party if costs are 
awarded to that party by the judge.) 


These same rules apply in criminal 
cases, although as a matter of prac- 
tice Crown counsel may provide free 
of charge brief police reports and 
statements of what witnesses are 
expected to say at the trial. (Neither 
party may recover costs.) 


The Information Commissioner thus 
concluded that, in matters of litigation, 
a fee for reproduction costs is not in 
itself unreasonable, nor contrary to the 
principles of natural justice. 


Finally, consideration was given to 
whether adjudicators in classification 
hearings have ever been awarded 
costs for the reproduction of docu- 
ments. The Office was unable to 
locate any such case. 


The complainant also argued that 

the application fee should be waived 
because the Crown, as the employer, 
already had access to the records in 
question and did not have to pay an 
application fee. This situation exists in 
all cases of access requests. 


The Commissioner determined that, 
simply because the requestor was in 
controversy with the relevant govern- 
ment institution did not make it unrea- 
sonable that he be charged an appli- 
cation fee (which would be charged to 
any other individual requesting the 
same information). Thus, the $5 appli- 
cation fee was not unreasonable. 


Deposit Waiver 
File: 1.83-33 


Institution: Finance 
Complaint: Fees 

Finding: Not supportable 
Disposition: Dismissed 
Result: No action necessary 


ee 
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A university student complained to us 
when the Department of Finance 
requested a 50 per cent deposit on a 
fee estimate of $750. 


This complaint was made fairly soon 
after the coming into force of the Act 
and we asked the student to request a 
waiver of fees so that we might inves- 
tigate how the department reacted to 
such a request. 


We tried to contact the applicant by 
telephone and letter to urge him to 
pursue the issue but did not succeed. 


Reasonableness 
File: 1.83-58 


Institution: Regional Industrial 
Expansion 

Complaint: Fees 

Finding: Not supportable 

Disposition: Dismissed 

Result: No action necessary 


Regional Industrial Expansion informed 
a complainant that a fee of $330 
would be needed to produce computer- 
generated reports and that a manual 
search for additional documents would 
cost $25,000. The complainant 
wondered if the $330 fee was justified 
and whether our office could intervene 
to have the $25,000 estimated fees 
waived. 


We found that the $330 estimate 

for computer-produced reports was 
reasonable, given the need for a spe- 
cial program and the machine time 
required to select and print the 
records. 


The department also agreed to provide 
additional information in the form of | 
alternative records which would 
enable the complainant to reduce the | 
estimated costs considerably. The 
complainant did not come back 
although invited to if this proposal did 
not prove satisfactory. 


: 
’ 
Copies | 

j 
File: 1.83-77 (2/2) | 


Institution: Royal Canadian Mounted 
Police | 

Complaint: Fees 

Finding: Not supportable 

Disposition: Dismissed 

Result: No action necessary | 


The complainant objected to being } 
charged $16.25 for a copy of a type- — 
written booklet used internally by the — 
RCMP for radar training. 


The RCMP charged 65 pages at 

25 cents each for a total of $16.25 
which was the replacement cost of the 
booklet. If 70 pages, the actual 
number provided, had been photo- 
copied the price would have been 

D1 TOU 


The complaint was not supported. 
Search and Preparation 

File: 1.83-78 (2/2) 

Institution: Finance 

Complaint: Fees. 

Finding: Not supportable 


Disposition: Dismissed 
Result: No action necessary 


a 


‘A request for access to documents 
relating to the ‘‘6 and 5” program pro- 
duced a fee estimate of $414.25. The 
fee would be reduced if the complain- 
ant did not need all of the documents 
reproduced. 


He complained because he thought 
‘he had been assessed costs for time 
spent reviewing documents to deter- 
mine whether they were exempt or 
excluded. The investigation disclosed 
‘that charges were for search and 
preparation of the record for disclo- 
/sure only, and they were reasonable. 


| Waiver 
File: 1.84-93 


Institution: Agriculture Canada 
‘Complaint: Fees 

Finding: Not supportable 
Disposition: Dismissed 

| Result: No action necessary 
On November 22, 1983, the applicant 
: submitted the following access 
request: 


‘| request access to all records 
with respect to communication 
between the Department of Agri- 
culture and the Canadian Broiler 
Hatching Egg Producers Associa- 
tion (CBHEPA) in conjunction with 
the proposal for a National Broiler 
Type Hatching Egg Marketing 
Plan for Canada. My request 
includes, but is not limited to, 
reports prepared by CBHEPA, 
statistical data on the industry, 
analysis done by the Department 
of Agriculture and minutes of any 
meetings between the CBHEPA 
and the department. 


‘|! request that my application fee 
be refunded. In addition, | request 
that the Department of Agricul- 
ture waive the requirement to pay 
an additional fee, if applicable. All 
consumers of chickens and eggs 
will benefit, as will the public 
hearing process if the information 
| have requested is made public. 


‘| also request that this informa- 
tion be made available as soon as 
possible in order that it may be 
utilized in preparing for the public 
hearing on December 5, 1983.” 


The request was hand-delivered to the 
department. 


The complaint requested an investiga- 
tion, as follows: 


‘““__ the refusal by the Depart- 
ment of Agriculture to waive the 
fees with respect to my request 
for access to information. | 
regard the refusal as unreason- 
able since all consumers of 
chicken and chicken products will 
benefit from the disclosure of the 
information, particularly since the 
information is related to a public 
hearing process. 


=== {he amount.o1 1hestees 
requested by the department. 
Since the department has not 
indicated the records and infor- 
mation it is prepared to disclose, 
| cannot determine whether the 
fees are reasonable.”’ 
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and the complainant stated that 


“4. My request for access to 
information was delivered by hand 
to the department on November 22, 
1983. According to the Access to 
Information Act the head of the 
government institution to which 
my request is made must respond 
within 30 days after the request is 
received. On December 23, 1983, 
| telephoned Mr. Minion seeking a 
response. | received Mr. Radburn’s 
December 23 letter on January 3, 
1984. 


“2. Section 11(5)(b) of the Act 
requires the department to state 
in the notice that the person has 
a right to make a complaint to 
the Information Commissioner 
about the amount required. 

Mr. Radburn’s letters contain no 
such notice. 


“3. On November 22, 1983, | 
made a similar request for 
access to information to the 
National Farm Products Marketing 
Council. The council provided the 
information on November 28, 
1983. In addition, the council 
waived all the fees, including 
photocopying costs.” 


Agriculture Canada was unable to pro- 
vide access before the hearing and on 
February 14, 1984, the complain- 

ant told the investigator he was no 
longer interested in obtaining the full 
package but had an interest in one 
particular document.. 


) 


As a consequence of the initial 
request, the department searched for’ 
and prepared the record requested, + 
spending 8%4 hours. While the first fivy 
hours were free the charge for the _ 
balance was legitimate. The record 
was not readily available and the 
requested fees of less than $60 were! 
reasonable. | 

’ 
It is correct that the National Farm | 
Products Marketing Council released | 
similar material at a cost of applica- | 
tion fee only, but the council had pre-) 
viously prepared the same informatior 
package for the public hearings. They) 
therefore, had no preparation costs. | 


The Department of Agriculture should 
however, have informed the complain: 
ant of the right to make a complaint 
about fees and this was drawn to thei 
attention. 


i 
| 
{ 
| 
{ 
| 
i 


Refund | 
j 
File: 1.84-99 | 


Institution: Supply and Services 
Canada 

Complaint: Fees 

Finding: Supportable 

Disposition: Resolution negotiated 

Result: Waived in full 


The complainant strongly objected to 
the amount of fees charged for | 
access to procurement contracts held 
by Supply and Services Canada. The 
request was sent to a regional office 
and came iri two lots, at two-week 
intervals. The regional office responde: 
to the first six letters on November 1£ 
1983, and the second on November 3¢ 
1983, asking for a completed Access 
to Information Request Form and a 
$5 application fee in each case. The 


| 


a 


complainant complied with the request 


and was informed that the processing 
costs had been assesed under 11(2), 
(3) and (4) of the Act at $117.67. 


The department had incorrectly inter- 
preted 7(2) of the regulations and had 
failed to take into account the two 
application fees. This reduced the 
search and preparation costs to $20 
and Supply and Services Canada 
waived that amount. The department 
will take steps to prevent recurrences 
of this incident. 
} 


Second Applicant 


File: 1.84-104 (1/3) 
Institution: Finance 
Complaint: Fees 

‘Finding: Not supportable 
Disposition: Dismissed 
Result: No action necessary 


The access request to the Department 


of Finance read in part: 
‘| would like to apply under the 
Access to Information Act for 
background materials, surveys 


and polls, and Cabinet discussion. 


documents and papers related to 
the exploration of, and establish- 
ment of, the ‘‘6 and 5 per cent”’ 
anti-inflation program of the 
Government of Canada.” 


The applicant, noting that the same 
request made by a journalist, ‘‘had 


resulted in such material already being 


: assembled’’ stated that he did not 

‘ want to incur expenses and wished to 

review the data prepared on the 

earlier request to see if it warranted 

_ further pursuit. He asked also for a 
cost estimate and a fee waiver. 


On October 19, 1983, the department 
told the applicant that his letter did not 
indicate whether he was a Canadian 
citizen or permanent resident. On 
October 24, 1983, the department 
accepted, via telephone, that the appli- 
cant was indeed a citizen. There was 
considerable written and oral contact 
between the parties prior to receipt of 
the complaint in our office dated 
January 25, 1984. It read in part: 


“__ Finance has no sympathy for 
administrative fee waivers even 
on matters of national impor- 
tance. Also, this requestor exer- 
cised discretion and asked for 
only 19 pages to be photocopied. 


‘“__ Finance has no flexibility in 
the rate for photocopying it 
believes should be levied ($0.25 
per page) even though this 
requestor can obtain a 2'/2 cent 
rate. 


‘“__ It has misunderstood the 
nature of the releasable informa- 
tion and still believes it can 
charge users application fees and 
suggested access fee charges for 
the same 6 and 5% information 
already released ... and reported 
in the [press].”’ 


The department had written to the 
complainant on November 7, 1983, 
detailing the estimated costs under 
11(2), (3) and (4) of the Act in the 
amount of $370.50 and explained “‘it is 
the policy of this department that 
while a person may not be the first to 
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request access to specific records, it 
is the first user of the specific records 
who will incur the initial full fees’’. The 
investigation found that the depart- 
ment considered but rejected the 
request for a fee waiver. 


The investigation confirmed that the 
department had considered, but had 
rejected the request for fee waiver. 
Furthermore, between the time of this 
complainant’s request and complaint, 
the journalist had on the other hand 
paid the fees, obtained the record and 
published as stated by the complainant 
on January 25, 1985. 


The complainant eventually declined to 
exercise his right to review and did 
not pay the $370.50. He had initially 
chosen to have 19 pages reproduced 
at a cost of $4.75 but this he declined 
as well. 


The Information Commissioner did not 
find the assessment unreasonable and 
the complaint was dismissed. 


Access Fee Regulations 
File: 1.84-117 (4/4) 


Institution: A// 

Complaint: Fees 

Finding: Not supportable 
Disposition: Dismissed 
Result: No action necessary 


The complainant objected to the 
‘excessive and discriminatory nature 
the access fee regulations pose for 
access users’’. The Commissioner 
suggested the complaint was worded 
too broadly and asked for specific 
examples which would allow an 
investigation under the Act. 
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Member of Parliament | 
; 
File: 1.84-118 


} 
. 
Institution: Fisheries and Oceans 
Complaint: Fees 
Finding: Not supportable 
Disposition: Dismissed 
Result: No action necessary 


A Member of Parliament asked Fisher 
ies and Oceans for ‘‘all correspond- | 
ence. ... all studies related to Cinola | 
gold mine proposal, Queen Charlotte 
Islands.’’ He was informed that a | 
search fee for processing his request 
was assessed at $240 and that photo: 
copying records would cost an addi- | 
tional $36. The department asked for | 
$100 deposit. 


The MP filed a complaint with the 
Information Commissioner because he 
considered the department's response 
to be ‘‘an abuse of the Act and an 

abuse of the rights of a Member of | 
Parliament to access to information ol 
behalf of his/her constituents.”’ | 


Our investigation confirmed that the 
requested documents were stored in — 
records maintained by Fisheries and 
Oceans in their Pacific region offices 
at both Vancouver and the Queen 
Charlotte Islands. The department 
showed the Information Commissioner 
that search and preparation consumec 
29 hours and with five free hours 
deducted, the resulting $240 fee was 
in line with 7(2) of the Access to /nfor. 
mation Act Regulations. The estimatec 
photocopying costs increased by $77 
three months after the initial cost esti- 
mate had been given. The Commis- 
sioner pointed out that these costs 
may vary, depending on the number oO 
copies the complainant may want. 


SKS 


Responding to the assertion that MP’s 
should not have to pay fees when 
acting on behalf of constituents, the 
Commissioner noted that 11(6) of the 
Act permits the department to waive 
fees but does not provide any basis 
for doing so. 


She informed the complainant that 
Treasury Board Guidelines say that 
fees may be waived if it is in the 
public interest to do so. She invited 
him to make written or oral represen- 
tations as to why fees should be 
waived in his case or, if he wished, for 
all Members of Parliament. The com- 
plainant did not choose to make fur- 
ther representations and the Commis- 
sioner did not deal with the question. 


Refund 
| 
File: 184-134 


Institution: Finance 

Complaint: Fees 

\Finding: Supportable 

Disposition: Resolution negotiated 
Result: Refunded in part 


An investigation resulting from an indi- 
-vidual’s contention that he had been 
overcharged on his access request 
‘produced a refund of $13.25 from the 
Department of Finance. This refund 
‘included $12.50 overcharge for prepa- 
ration of records for release and 
adjustment of a 75 cent error in fee 
calculation. 


The overcharge of $12.50 resulted 
from a misinterpretation by the depart- 
-ment on certain costs associated with 
the preparation of records. 


Reasonableness 
File: 1.84-144 


Institution: Revenue Canada (Taxation) 
Complaint: Fees - 

Finding: Not supportable 

Disposition: Dismissed 

Result: No action necessary 


This complaint stemmed from a fee 
charge of $52.75. The investigation 
found that the request was referred 
simultaneously to six different compo- 
nents of Revenue Canada, each of 
which was responsible for some of the 
topics. Each component reviewed and 
edited the response to confine it to 
the scope of the request. In all at 
least eight persons worked on the 
request. Finally, the standard charge 
of 25 cents per page for photocopying, 
as permitted in the Access to Informa- 
tion Act Regulations, was applied. 


The fees charged by Revenue Canada 
(Taxation) were not excessive. The 
complainant declined to make repre- 
sentations. We also suggested that he 
ask for a waiver. 


Reduction 

File: 1.84-148 (2/2) 
Institution: Communications 
Complaint: Fees 

Finding: Supportable 


Disposition: Resolution negotiated 
Result: Reduced in part 
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The Department of Communications 
advised an access requestor that the 
information requested was available 
for viewing in Ottawa. If the applicant 
wished photocopies mailed, the cost 
would be $400. The applicant objected 
to this differential treatment. 


An investigator convinced the Depart- 
ment of Communications to send 
records to a regional office of the 
department for viewing. 


22 Hours for $150. 
File: 1.84-187 


Institution: Agriculture Canada 
Complaint: Fees 

Finding: Not supportable 
Disposition: Dismissed 

Result: No action necessary 


The complainant suggested that Agri- 
culture Canada quoted unreasonable 
fees for access to records about 
temporary help. 


The relevant records were maintained 
in 49 different National Capital Region 
sections of Agriculture Canada and at 
the time of the requests, the informa- 
tion had to be collected from each. 


The complainant made two separate 
and consecutive requests for records 
for two different time periods and was 
advised that each would cost $150, 
based on an actual search for the first 
request. 


The Commissioner found that the esti- 
mate was reasonable and that the 
time involved would be 22 hours for 
each search, less twice the five free 
hours. 
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Fee Waiver | 


File: 1.84-222 


Institution: Regional Industrial | 
Expansion | 

Complaint: Fees 

Finding: Not supportable 

Disposition: Dismissed 

Result: No action necessary 


The complainant asked that fees be 
waived in three access requests to 
Regional Industrial Expansion. He 
claimed fee waivers because the | 
requests concerned the management | 
and disbursement of public funds and) 
that he intended to publish information 
resulting from the requests. 


| 
! 
| 
| 
‘ 
| 
| 


The investigation found that the com- 
plainant’s request for waiver was 
examined in the ‘‘public interest’ con- 
text and in the department’s judge- 
ment there was insufficient public 
interest to waive the total fees of 
pooUsiO: 


The Information Commissioner advisec 
the complainant that waiving of fees 
under the Act is discretionary and that 
the department had satisfied her that 
careful consideration had been given 
to the request. 


a ee 


Commissioner’s Directives 
File: 1.84-259 


Institution: Correctional Service 
Canada 

Complaint: Fees 

Finding: Not supportable 

Disposition: Dismissed 

Result: No action necessary 


Correctional Service Canada informed 
a complainant that a fee of $100 

($75 for the manual and $25 for 
amendments) had been established as 
a set price for Commissioner's Direc- 
tives. The complainant remitted the 
$100 fee but complained that it 
seemed too high. : 


Our investigation disclosed that the 
Correctional Service Canada executive 
‘committee approved the charge of $75 
for the full set of Commissioner's 
Directives and $25 for amendment 
services. Standardizing the fee in this 
instance was seen as better than 
charging the copying fee of 25 cents 
‘per page, which would amount to 
approximately $575 for the set. The 
copying fee would also have applied to 
‘amendments, thus increasing the total 
as each new page was issued. 


The Information Commissioner found 
‘the Correctional Service Canada fee to 
be reasonable in the circumstances. 


Public Interest 
File: 1.84-271 


Institution: National Defence 
Complaint: Fees — 

Finding: Not supportable 
Disposition: Dismissed 
Result: No action necessary 


The complainant had requested 
National Defence records relating to 
cruise missile testing in Canada 
between March 27, 1984, and Novem- 
ber 20, 1984. The department informed 
the complainant that the records, com- 
prising 194 pages, were available for 
his examination and that, if he: wished 
copies, the cost would be $48.50. The 
complainant requested a fee waiver 
which was considered and rejected by 
National Defence. As a result the 
complainant contacted our office. 


An investigation confirmed that the 
department had considered the 
request on an individual basis but 
chose not to waive the fees. The Infor- 
mation Commissioner informed the 
complainant that the National Defence 
policy was consistent with the provi- 
sions of the Act and was correct in 
law. 
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However the Commissioner wrote the 
following to the complainant: 


“Since the Access to Information 
Act was promulgated we have 
received a number of adverse 
comments about the high cost of 
photocopying. Informal enquiries 
confirmed that lower fees for 
photocopying are available and 
because of tnis | propose to have 
a formal investigation conducted, 
the results of which will be made 
known to you in due course. 


“The public interest criteria which 
is mentioned in Treasury Board 
Guidelines relative to fee waivers 
are not binding on this office. The 
Access to Information Act 
enables me to examine whether 
fees are reasonable and whether 
the departments have arbitrarily 
refused to consider waiving fees. 
If there is evidence that they 
have acted in good faith that may 
be the end of the matter. Never- 
theless, | intend to study the 
question of whether the media 
should receive special considera- 
tion in terms of fees, but so far | 
have received conflicting mes- 
sages from members of the 
media. Some sectors are of the 
view that fee waivers may 
impinge on the independence of 
the media’. 
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REGISTER | 


More Barrier Than Aid 
{ 


File: 1.84-117 (1/4) : 


Institution: Al/ | 
Complaint: Register | 
Finding: Not supportable | 
Disposition: Dismissed 

Result: No action necessary 


In this case, a complainant argued | 
that the Access Register was ‘‘inade- © 
quate, vague, poorly organized and 
hard to obtain’ and ‘‘more a barrier 

than an aid’’. He asked us to investi- — 
gate ‘‘the quality and usefulness of the 
Access Register for access users’’. 


The Commissioner agreed that a com- 
plaint could be made about the 
Access Register and that the office 
had authority to conduct an investiga- 
tion. However, the complainant was 
told that the office lacked the 
resources to conduct an investigation 
of the scope of his complaint. The 
Commissioner asked him to provide 
specific examples that would enable 
us to assess the ‘‘quality and useful- 
ness of the Access Register for 
access users’’ and suggested that 
such an investigation would be less 
costly, less time-consuming and 
equally effective. No examples were 
provided. 


MISCELLANEOUS 
Record Systems Question 
File: |.83-39 


Institution: External Affairs 

Complaint: Miscellaneous 

Finding: Not supportable 

Disposition: Dismissed 

Result: No action necessary 

| 

‘An individual complained that External 
Affairs did not yet have a ‘‘public file 
classification system’’. He may be 
ight. However, it was difficult to find 
‘that External denied a right under the 
‘Act or refused to deal with such a 
broad issue under paragraph 30(1)(f) of 
the Access to Information Act which 
allows the Commissioner to investigate 
“any other matter relative to request- 
ing or obtaining’ access. 


The complainant had met with repre- 
‘sentatives of the department to famili- 
-arize himself with its central file 
system. He was invited to provide us 
with specific complaints of his being 
denied rights under the Act as a result 
of the absence of a public file classifi- 
cation system. None were received. 


No Fee, No Mandate 
File: 1.83-40 


Institution: Health and Welfare Canada 
Complaint: Miscellaneous 

Finding: Not supportable 

Disposition: Dismissed 

Result: No action necessary 


A preliminary investigation of this com- 
plaint against Health and Welfare 
Canada found that the complainant 
had not made an official request for 
access, with the $5 initial fee, as 
required under the Act and 
Regulations. 


As a result, we had no authority to 
investigate the complaint. 


Minister’s Information 
File: 1.83-71 


Institution: Public Works Canada 
Complaint: Miscellaneous 
Finding: Not supportable 
Disposition: Dismissed 

Result: No action necessary 


Public Works Canada had refused a 
request for access to documents deal- 
ing with Harbourfront Corp. and three 
corporations in the private sector that 
were ‘‘held in the office of the 
Minister.”’ 


Harbourfront, a Crown corporation, is 
not subject to the Access to Informa- 
tion Act as it is not listed in the 
Schedule to the Act. The Information 
Commissioner accepted Public Works 
Canada’s argument that ministerial 
records could not be reviewed as a 
result of an access request under the 
Act. The Minister may, in his (her) per- 
sonal capacity, have information but 
the Information Commissioner found 
that these records, as long as they 
are not part of the department’s 
administrative or operational docu- 
ments, are not subject to the Act. 
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The complainant subsequently sub- 
mitted a second request for access to 
a specific administrative record. As a 
result, Public Works found information 
concerning the Harbourfront Corp. and 
took steps to release it to the 
applicant. 


Record Not Relevant 
File: 1.84-104(3/3) 


Institution: Finance 
Complaint: Miscellaneous 
Finding: Not supportable 
Disposition: Dismissed 
Result: No action necessary 


The complainant requested back- 
ground material, surveys and polls, as 
well as Cabinet discussion documents 
and papers relating to the exploration 
and establishment of the ‘‘6 and 5” 
program. Some documents were con- 
sidered ‘‘not relevant’ to the com- 
plainant’s request for access and were 
therefore withheld. 


An investigation confirmed that the 
withheld records concerned matters 
other than the categories stated in the 
access request. The Information Com- 
missioner informed the complainant 
that there was no departmental obliga- 
tion to release them. 


Record Inventories 

File: 1.84-117 (2/4) 
Institution: Al/ 

Complaint: Miscellaneous 
Finding: Not supportable 


Disposition: Dismissed 
Result: No action necessary 
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The complainant asked us to investi- 
gate the quality and usefulness of 
departmental record inventories and | 
publication lists for access users. He | 
contended that the existing system 
placed the burden of providing suffi- | 
cient detail to retrieve the record on 
the applicant. 


The Commissioner explained that her | 
office lacks the resources to investi- | 
gate a complaint of this scope. The 
complainant was asked to provide spe: 
cific examples that would enable us to 
assess the ‘‘quality and usefulness of. 
departmental record inventories and 
publication lists for access users” 

The Commissioner also suggested that 
such an investigation would be less 
costly and time-consuming. No 
examples were provided. 


No Official Request, No Mandate 
File: 1.84-120 


Institution: Employment and 
Immigration Canada 

Complaint: Miscellaneous 

Finding: Not supportable 

Disposition: Dismissed 

Result: No action necessary 


The complainant asked informally for é 
list of machine-readable files held by 
EIC. He was told that a formal request 
was required for access under the 
Act. He complained to our office that 
EIC had denied him ‘‘access tools” 
which, in his opinion, should not be 
Subject to an official access request 
form. 


The Information Commissioner informec 
him that she had no authority to inves: 
tigate his complaint because no Offi- 
cial request for access had been 
made. 


No Fee or Formal Application 


Files: 1.84-127 (1/2) (2/2), 1.84-214, 
184-223, 1.84-255 


Institution: Environment, Employment 
and Immigration Canada, 
Regional Industrial 
Expansion, and 

| Communications 

Complaint: Miscellaneous 

Finding: Not supportable 

Disposition: Dismissed 

Result. No action necessary 


in these five complaints, the Informa- 
tion Commissioner declined jurisdiction 
las the complainants had not submitted 
formal requests for access nor had 
they paid the $5 application fee as 
required under the Act. 


No Application, No Mandate 
File: 184-146 


Institution: National Defence 
Complaint: Miscellaneous 
Finding: Not supportable 
‘Disposition: Dismissed 
Result: No action necessary 


The complainant had tried over the 
‘past few years to obtain information 
from National Defence about the num- 
‘ber of unexploded shells found in the 
Nicolet area and along the banks of 
the St. Lawrence River. The complain- 
ant alleged that the Minister avoided 
requests for details and now refused 
information because the matter is 
before the courts. 


No application had been made under 
the Access to Information Act so the 
Commissioner told the complainant 
that her mandate extended only to 
complaints arising from attempts to 
secure information under the Act. She 
suggested that the complainant make 
formal application and that if this 
proved unsatisfactory a complaint to 
our office would be in order. 


Outside Mandate 
File: 1.84-160 


Institution: External Affairs 
Complaint: Miscellaneous 
Finding: Not supportable 
Disposition: Dismissed 
Result: No action necessary 


A Member of Parliament complained 
to our office, alleging that attempts to 
obtain information on log export per- 
mits from External Affairs were 
refused because this was commercial 
confidential information which, if 
released, could prejudice the competi- 
tive position of applicants for such 
permits. 


Inquiries conducted by an investigator 
revealed that the access request had 
not been made under the Access to 
Information Act and was not treated 
as such by External Affairs. The com- 
plainant was advised that section 30 
of the Act authorizes investigation of a 
complaint from a person who has 
been refused access to a record 
requested under the Act. 


Our office furnished the complainant 
with access to information request 
forms and the name and address of 
the information and privacy coordina- 
tor at External Affairs. 
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Privacy 
File: 1.84-181 


Institution: Employment and 
Immigration Canada 

Complaint: Miscellaneous 

Finding: Supportable 

Disposition: Resolution negotiated 

Result: Resolved in full 


An applicant had asked Employment 
and Immigration Canada for records 
relating to a competition for employ- 
ment. He had specifically stated he 
wanted ‘‘questions asked to me, my 
responses, marks and suggested 
answers/or replies; including simula- 
tion exercise, oral presentation and 
board process’’. 


Advised to apply under the Access to 
Information Act, he sent in his applica- 
tion and $5. The Information Commis- 
sioner considered the Privacy Act a 
more appropriate avenue for access in 
this case and an investigator per- 
suaded EIC officials to reconsider the 
request under the Privacy Act. The 
money was returned. 


One Fee Refunded 

Files: 1.84-203, 1.84-206 
Institution: Agriculture Canada 
Complaint: Miscellaneous 
Finding: Supportable 


Disposition: Resolution negotiated 
Result: Resolved in full 
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Two complainants requested multiple 
records from Agriculture Canada and 
paid the $5 fee. They complained to 
us that Agriculture Canada ‘‘split’’ the 
access applications, processed the o 
ginal request and demanded an addi- 
tional $5 application fee before pro- 
cessing the ‘‘second’’ application. 


As a result of our investigation, Agri- 
culture Canada agreed not to split th 
access requests and refunded the 
second $5 fee in both cases. 


File Located 
File: 1.84-210 


Institution: Employment and 
Immigration Canada 

Complaint: Miscellaneous 

Finding: Supportable 

Disposition: Resolution negotiated 

Result: Resolved in full 


A lawyer sought access to files held 
by Employment and Immigration in 
Ottawa and at the Canadian Embass' 
in Manila for his clients who had 
applied for permanent residence. 


The department responded that a 
search of immigration files in Van- — 
couver and Ottawa had not located © 
the records. Further, he was told tha 
records that might exist at the Cana- 
dian Embassy in Manila would have 
be obtained through the Department | 
External Affairs. The complainant's | 
firm had had previous correspondeni 
with the Minister of Employment and 
Immigration in regard to his clients’ 
case and he complained to our offic: 
EIC located a file concerning the ind 
viduals in question after contact by 
Our investigator. 


he Information Commissioner advised 
1e complainant that his complaint 
bout the inaccurate response to his 
‘ecess request was justified. 


)ne Fee, Three Departments 
‘ile: 1.84-213 


nstitution: Energy, Mines and 
Resources 

Jomplaint: Miscellaneous 

‘inding: Not supportable 

Jisposition: Dismissed 

fesult: No action necessary 


\ complainant sent his letter, request 
orm and $5 fee to one government 
astitution but requested three classes 
'f records held by three different insti- 
utions. He sent a copy of the request 
0 the other two institutions but no ini- 
ial fees. The complainant wrote to us 
hat he had not received a response 
rom Energy, Mines and Resources, 
yne of the departments which had 
‘eceived only a copy of his request. 


[he investigation found that Energy, 
Vines and Resources considered the 
>0py to be for information only and, 
herefore, did not act. 


The Commissioner advised the com- 
dlainant that she interpreted section 6 
of the Act ‘‘to mean that a separate 
request for access should be sub- 
mitted to each department(s) involved, 
with individual $5 initial fees even 

hen departments may have similar, 
or even identical, information”’. 


Use of Executive Aircraft 


File: 1.84-270 


Institution: Transport Canada 
Complaint: Miscellaneous 
Finding: Not supportable 
Disposition: Dismissed 
Result: No action necessary 


The complainant’s request to Trans- 
port Canada for access to records 
relating to the reasons for ministerial 
use of government aircraft brought the 
following response: 


‘the records consisting of 
requests referred to in para- 
graph 5.3 of the Guidelines for 
Use of Executive Aircraft do not 
constitute records under the con- 
trol of Transport Canada and, 
therefore, do not fall within the 
parameters of the Access to 
Information Act.”’ 


The investigation found that a Min- 
ister’s request for the use of 
government-owned aircraft is handled 
exclusively by political aides (exempt 
Staff) to the Minister and a record is 
kept by such staff. Transport Canada 
regards these requests as the person- 
al papers of the Minister and not part 
of departmental records. 


The Information Commissioner informed 
the complainant that she was satisfied 
that the requests do not form part of 
Transport Canada’s records. 


However, the question of whether the 
record should be maintained in the 
department was still under investiga- 
tion at the end of the year. 


th 


Transfer of Access Request 
File: 1.84-272 


Institution: National Defence 
Complaint: Miscellaneous 

Finding: Supportable 

Disposition: Resolution negotiated 
Result: Resolved in full 


The complainant asked National 
Defence for records on the sale of 
weapons and defence materials made 
in Canada between January 1, 1982, 
and the present. The request asked 
for all policy and analysis records as 
well as all correspondence between 
government departments. 


The Department of National Defence 
transferred the request to External 
Affairs. When the complainant was 
notified of the transfer a complaint 
was made to our office. 


Contact with both National Defence 
and External Affairs established that 
there were no legal or technical impe- 
diments to returning the access 
request to National Defence and such 
was done. The request was processed 
for the complainant without delay. 


Complaint Too Late 


File: 3100-316 


Institution: Justice 
Complaint: Miscellaneous 
Finding: Not supportable 
Disposition: Dismissed 
Result: No action necessary 


The complainant requested records 
from the Department of Justice on 
January 23, 1984. The department 
wrote to the complainant on February 22 
1984, asking for the $5 application fee 
so that it could proceed with the reques' 
On April 12, 1984, the department denie: 
access under section 23 (solicitor- 
client privilege). 


The applicant complained to our office 
on February 28, 1985, one year later. 


The Information Commissioner advise¢ 
the complainant that section 31 of the 
Access to Information Act reads: 


‘A complaint under this Act shall 
be made to the Information Com- 
missioner... and shall, where the 
complaint relates to a request fo! 
access to arecord, be made 
within one year from the time 
when the request for the record | 
in respect of which the complaint 

is made was received.” | 

i 

The complaint could therefore not be | 
dealt with but the Commissioner sug- | 
gested that the individual repeat the | 
request for access. | 


The total number of files opened since 
he Access to Information Act came 
nto effect on July 1, 1983, is 324, 
‘ncluding 188 between April 1, 1984, 
4nd March 31, 1985. Table 1 shows 
‘he number of files dealt with since 
he Act came into force, as well as 

he number of pending files on both 
March 31, 1984, and March 31, 1985. 


in contrast, the other tables refer to 
he number of complaints as opposed 
o files. There are more completed 
homplaints than closed files because a 


I 
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‘ile, opened on receipt of a complaint 
etter, may eventually produce more 
han one complaint. The 167 files dealt 
vith during this reporting period gave 
‘ise to 189 separately described 


somplaints. 
| 


\ two-stage system traces the pro- 
jress of handling complaints. The first 
stage records incoming complaints 

and the second records and reports 
‘esults and other such pertinent partic- 
ilars as category of complaint, depart- 
ment involved and geographical origin 


of complaint. 


TABLE 1 
STATUS OF INVESTIGATION FILES 


July 1, 1983, to March 31, 1984 
Files opened 136 


Files closed 42 


Files pending at March 31, 1984 94 


April 1, 1984 to March 31, 1985 


Files pending from previous year 94 


Files opened 188 
Total 282 
Files closed (deducted) 167 


Files pending at March 31, 1985 115 


Retiysd 
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by Regulation under the Act as 
responsible for compliance with the 
Access to Information Act by the 
government institution. The President 
of the Atomic Energy Control Board is 
an example. The following are specific 
meanings ascribed for the terms used 
in the statistical tables. 


Well-Founded — Report to Minister LE 


This means that the Information 
Commissioner concluded that the 


complaint was justified but it was ‘not o 


possible to achieve a satisfactory — 


resolution through mediation. A ‘report 
of the findings of the investigation was 
denial of the complainant’s rights | 
under the Access to Information Act — 


made to the Minister, along with any _ 


recommendations for remedial action : i 
by the government institution. In some 
instances, the complaint was outside 
the Commissioner's mandate. No)” 
action was taken by the government 
institution. A report was made to the 
heh and to the government — 
_ Ston : 


which the Commissioner considered _ 
appropriate. The government either — 
disputed the finding or took some — 


action to resolve the complaint fully . _ 
in part. The Information Commissioner 
also reported the results of the investi : 


gation to the comp lainant. 


Supportable — Resolution Netoue 


ated During the course of the wee 
gation the complaint was found tobe 
justifiable in whole or in part and was ~ 


resolved through mediation. The gov- 
ernment was persuaded to take some 


remedial action which the Information _ 
Commissioner considered tobe an 


acceptable solution to the complaint. 


A report was made to the complainant — 


and to the government institution. It 
was not necessary to make a report | 
or ecOnimenaay 9) to the Minister. 
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Not Supportable — Discontinued b’ 
~ Complainant In this situation the com 
_ plainant abandoned the complaint or 
asked that the investigation be term 
nated before the merits of the com- 

- plaint could be fully determined. The 
Information Commissioner had found | 
- no basis to support the complaint. No 

action was taken by the ove ie | 

: institution. 


Supportable — Discontinued by _ 
Complainant Although the Informatior 
Commissioner found merit in the com: 
plaint, the investigation was discon- — 
tinued before a resolution could be 
negotiated or a report made to the 


Minister. The investigation was termi- 
nated at the express request of the © 


complainant or was abandoned by the 


complainant. A report was made to 
— the government institution and to ines 
complainant, where feasible. 2 


Not Supportable — Dismissed Thigs 
term means that the Information Com: 


missioner was unable to find any 


| 
| 
| 
| 
| 


stage One — Tracking 
investigations 


he Office of the Information Commis- 
sioner maintains a computerized data 
yase for retrieval of records by name 
yf complainant, date of complaint, 
jepartment cited, investigator 
assigned to the file, and so forth. 


nvestigations are conducted in the 
yrder in which they are received but 
ire not always completed in that 
yder. The time required depends on 
lhe volume of records involved, how 
inany third parties have to be con- 
sulted or given notice of the Commis- 
sioner’s intention to recommend 
jelease of information, how many 

pf those make representations and, 
yenerally speaking, the complexity 
bf the issue. 


fo ensure that complaints are investi- 
jated without undue delay, the direc- 
or of investigation reviews a list of 
yutstanding files each month and each 
investigator receives his or her list of 
putstanding files. The list helps the 
nvestigator make certain that a com- 
jlainant is kept informed of progress 
yn a regular basis. 


Stage Two — The Product 


The Annual Report of the Information 
commissioner contains case sum- 
maries that were generated after the 
commissioner’s findings were commu- 
nicated. The information at the top of 
the various case Summaries are the 
data that are compiled in the tables 
Which follow. 


Close to 40 per cent of the complaints 
fell into the well-founded and support- 
able categories but in only 11.11 per 
cent of the total complaints was it 
necessary to proceed formally with 

a report to the Minister. A total of 
29.10 per cent were resolved during 
the course of the investigation and 
59.79 per cent were dismissed. 


Table 2 shows the findings and dispo- 
sitions of the complaints. 


An analysis of Table 2 into categories 
of complaints is found in Tables 3A 
and 3B. This shows that the largest 
number of complaints concerned 
exemptions and delays. 


Table 4 identifies which departments 
and agencies were named in com- 
plaints, including numbers and resolu- 
tions. Information about the number of 
access requests which did not pro- 
duce complaints can be found in the 
special annual reports individual 
departments and agencies are 
required to submit to Parliament under 
the Access to Information Act. 


Finally, Table 5 covers the geographic 
origin of completed complaints. 
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TABLE 2 
FINDINGS AND DISPOSITION OF COMPLAINTS 


Well- 


Not Supportable 
Report to] Resolution men rig 
Minister |Negotiated y 


Discontinued 
Dismissed by 
Complainant Complainant 
fat [at |e |e 
HA1% 29.10% 59.79% 


Tota 


Disposition 


TABLE 3A 
RESULT OF ACCESS AND DELAY COMPLAINTS 


| Finding Well-Founded Supportable Not Supportable 
iat Report to Resolution | Discontinued by] ,.._. Discontinued by 


Government Action Taken 


Resolved Resolved No No 
in 4 in |Disputed] in in Action Action 
full |! part full , part 

- Exclusion 


2 41 3 
— 6 =! 
- General 1 9 7 1 


1 
Not ; Late No 
1 


No 
ction 
re a ee ee ee 


ee 


Category 


Refusal 
|- Exemption 
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| TABLE 3B 
RESULT OF FEES, LANGUAGE, REGISTER AND OTHER COMPLAINTS 


Well-Founded Supportable 
Government Action Taken 


Report to Resolution 
Minister Negotiated 
Waived or | . Waived or 
Reduced Reduced No No 
ee i LR Action Action 
full ! part 
1. oie 2 14 17 
Corrective | No Corrective No No 
Action Action Action Action Action 
Ee Ee ae ee 


! 
' Finding 


Discontinued by 
Complainant 


Discontinued by 
Complainant 


' Disposition 


Category 
Fees 


Language 


We 


TABLE 4 
DISTRIBUTION BY FINDING OF COMPLAINTS 
AMONG GOVERNMENT INSTITUTIONS 
APRIL 1, 1984 — MARCH 31, 1985 


ra Not 
Government Institution Total | Founded |Supportable | Supportable 


FOTICONULG ACONACG 0.03, 2ts.:<o5,. eee 
Atomic Energy Control Board..................... 
PIGTIR ON dads: eee ee ee 
Canada Mortgage and Housing ................. 
Cdn. Radio-tel. & Tel. Comm. ..................... 
Cdn. Security Intelligence Service ............. 
Canadian Transport Commission ............... 
Consumer and Corporate Affairs ............... 
Correctional Service Canada....................... 


OunuNOnN OH MWNMH—$HHNDANM ND CO 
re iotee et meet, ies 


1 
Department of Communications ................. 1 
Department Ol Finance... 2.4. shad es 1 — 6 
Department of WSurance <. 2ueea ee — 1 
Depaniment ofusiGerr t= ee 1 3 
Employment and Immigration Canada ..... 1 4 4 
Energy, Mines and Resources. ..................... — 1 
Environment Canada.......... Bae), 5 Oar Seen hy == a 
ExtermalAtialrs:Ganadacn eee 1 1 1 
erent: eons et 1 S 
2. tee 10 3 3 
2 Bs a 
Deck Niet  aicga eam ae 1 1 
Oeee 1, eae 3 a = 
Pte BOER Arn t <e rs) 3 6 
Diehl Meitaeninat tor 2 1 1 
Ee RES eee Ta et 1 1 — 
eV COUCH OIMICE . 4.) ee ee, re — 6 
PONS Aronives:Candda.1:a 75 teeta 1 — 1 
Public Works tcandda 12. en ee ee oe 2 — 2 
Regional Industrial Expansion... % 2 S) | 
Revenue Canada, Customs & Excise... 7 3 3 
Revenue Canada, Taxation 3 2 1 | 
Royal Canadian Mounted Police 4 4 9 | 
St. Lawrence Seaway 1 — 1 
mecipialy OL olate,.. se ess ee ey 2 —_ 2 
TEA ie via Soe 1 = Fx 
fae ERY ts EIN As PR ml % — 3 
et ee Ss 2 1 | 
‘RANSHOR GC alinda «|. cae ee. ok eee 4 1 2 | 
Treasury Board of Canada... sss 1 = — | 
Veterans Affairs Canada... ss 4 2 1 
AL OPINHUDIO<=...2 +e ee ee 5 == 9 
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: TABLE 5 
) GEOGRAPHIC DISTRIBUTION OF THE ORIGIN OF COMPLAINTS 
| APRIL 1, 1984 — MARCH 31, 1985 


ORIGIN Total 


Yukon Territory — 


Northwest Territories — 


British Columbia 1. 
Alberta 8 
Saskatchewan 6 
Manitoba 3 
Ontario (excluding National Capital Region) sls. 
Quebec (excluding National Capital Region) 22 
National Capital Region 78 


New Brunswick — 


Nova Scotia — 


| Prince Edward Island = 


Newfoundland aa 


Outside Canada a 
a a 


Total 189 
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Inquiries 


Sci eine SO 


Inquiries are contacts others make 
with our office that do not amount 

to complaints. During the reporting 
period 167 such inquiries involved 
questions on both access and privacy 
and 501 were specifically directed to 
the access investigators. The average 
time taken to handle such an inquiry 
is slightly less than one hour but this, 
in part, is because the investigators 
have considerable experience and do 
not need to consult with others. Most 
inquiries relate to the Access to /nfor- 
mation Act: where to find application 
forms, review the register, fees, mean- 
ing of exemptions and so on. 


However, we alSo appear to be serv- 
ing as a general information centre for 
the federal government. For example 
we have been asked: 


— where can | find out about 
homesteading? 

— how do | get a parking license? 

— how will | check on the reputation 
of a travel agency? 

— what time does question period 
Start in the House of Commons? 

— what committees of the House dre 
sitting this week? 


A U.S.A. collector of licence plates 
wanted to know where to write to 
obtain sample plates from each prov- 
ince. We provided the addresses. 
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‘During the fiscal year there were 12 
‘Access to Information Act cases 
‘before the Federal Court, including 
those commenced before the reporting 
year began. Five of the cases were 
filed by third parties who objected to 
ithe government's intention to disclose 
information affecting them to request- 
ors under the Act. There were six 
cases brought before the court by per- 
sons whose requests for information 
from the government were turned 
down. 


‘In one case brought before the Feder- 
al Court an individual asked that the 
Commissioner be ordered to complete 
her investigation and report to him 
within a specified period of time. 


Judgements Rendered 
Judgements have been rendered in 


ithree cases. The following are 
Summaries of those cases. 


Maislin Industries Limited v. 
Minister for Industry, Trade and 
Commerce et al, Federal Court 
No. T-2560-83, filed October 11, 

| 1983, dismissed February 1, 1985 


On July 13, 1983, the respondent, 
lain Hunter, filed a request under the 
‘Access to Information Act for reports 
_and studies that led to $34 million in 
loan guarantees to Maislin Industries 

| Limited. The Minister exempted por- 
tions of the records requested and 
informed Maislin that the remainder of 
'the records would be disclosed. 
Maislin filed an application in Federal 
Court to block the disclosure on the 
ground that the records contained 
'confidential financial information pro- 


Summaries of Court Actions 


vided to the Department of Industry, 
Trade and Commerce, now the 
Department of Regional Industrial 
Expansion, and which Maislin has 
consistently regarded as confidential. 


In the reasons for his decision, 

Mr. Justice Jerome emphasized two 
principles under the Act: One, public 
access to government information 
ought not to be frustrated by the 
courts except upon the clearest 
grounds so that doubt ought to be 
resolved in favour of disclosure; and 
two, the burden of persuasion must 
rest upon the party resisting disclo- 
sure whether that party is a private 
corporation or citizen (a third party) or 
the government. 


The Judge decided that the confiden- 
tiality test must be objective in that it 
is not enough for the third party simply 
to say that it has always considered 
the information confidential. He found 
that the financial information involved 
was not confidential in its nature since 
it was the same type of information 
which appeared in the company’s 
annual report, and he refused to make 
an order prohibiting its disclosure. 


DMR and Associates v. The Minister 
of Supply and Services; Federal 
Court No. T-2800-83, filed 

November 25, 1983; dismissed 
February 1, 1985 


On September 26, 1983, an individual 
requested access to the Supply and 
Services Canada records of the win- 
ning proposal in a public tender call 
out forward by the government in 
August, 1983, for the ‘‘Corrections 
Information Systems Improvement 
Project Phase II in Nfld., PEI and 
N.S.’ The government notified the win- 
ning company (DMR) of its intention to 
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release the record requested, omitting 
certain personal information. The 
applicant filed an objection with the 
department but it maintained its deci- 
sion to release the record and so 
advised the company. 


DMR applied to the Federal Court, 
arguing that disclosure of the method 
DMR used to collect statistics would 
reveal personal information about 
employees hired for the project and 
thus breach the Privacy Act. Further, 
the company argued that the informa- 
tion constituted trade secrets, disclo- 
sure of which would cause financial 
hardship to DMR and provide an 
advantage to its competitors. 


As in the Maislin case, Mr. Justice 
Jerome noted that the test of confi- 
dentiality must be objectively gauged. 
He observed that details of each 
phase of the Information Systems 
Improvement Project were routinely 
available to bidders in subsequent 
phases. Since it seemed not only pos- 
sible, but quite likely, that DMR’s com- 
petitors would be able to gain access 
to the information in the ordinary 
course of events, Mr. Justice Jerome 
considered it inappropriate to restrain 
such disclosure under the Act. 


Harvey Berkal v. The Information 
Commissioner, Federal Court No. 
T-2629-84, filed November 9, 1984; 
decision rendered February 15, 1985 


The applicant had filed a request 
under the Access to Information Act 
for information held by Canada Mort- 
gage and Housing Corporation, Con- 
Sumer and Corporate Affairs and 
Energy, Mines and Resources con- 
cerning residential properties in 
Canada insulated with urea formalde- 
hyde foam insulation. Disclosure of 
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this information was refused by the 
government and Mr. Berkal filed a 
complaint with the Information Com- 
missioner on April 6, 1984. On 
November 9, 1984, while the com- 
plaint was still under investigation by 
the Information Commissioner, Mr. 
Berkal filed an application with the 
Federal Court for an order of manda- 
mus to compel the Information Com- 
missioner to report to him forthwith 
with the results of her investigation. 
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In the case, heard November 19, 
1984, the Information Commissioner 
Said that the investigation was com- | 
plex and was proceeding as quickly as’ 
possible. Any attempt to speed up the | 
process would have to be at the - | 
expense of other complaints, some of | 
which had been outstanding at least 

as long as Mr. Berkal’s. Mr. Berkal 
argued that he intended to apply to 

the Federal Court for access to the, 
records which the government had ! 
refused no matter what the Informa- 
tion Commissioner recommended, and. 
therefore he wanted the report as 
soon as possible to get on with his 
proposed court action against the | 
government departments. | 


was delivered February 8, 1985, at : 
approximately the same time that the | 
Court Registry (without knowing about | 
the completion of the Commissioner's | 
report) had set a date for judgement | 
to be given. On February 15, 1985, the) 
Judge dismissed the application, | 
because the Information Commissioner 
had not refused to carry out her duties: 
— they just took time. In any event, 
the Judge noted that the Commis- 
sioner’s report had been released and | 
since Mr. Berkal had received what he. 
had gone to court for, an order of 
mandamus was not needed. 


The Information Commissioner's report! 


judicial Review Applications by 
yommissioner 


n three instances the Information 
Yommissioner, with the consent of the 
complainant, asked the Federal Court 
0 review government decisions to 
efuse disclosure of requested 
nformation. 


‘he Information Commissioner v. 
"he Privy Council Office, Federal 
vourt No. T-1862-84, filed September 7, 
1984 


\ journalist applied under the Act for 
»rivy Council Office records containing 
nformation about the ‘‘emoluments of 
.... 13 Governor-in-Council appoint- 
ses’’. The government refused to dis- 
slose the information in 11 cases on 
he grounds that it constituted person- 
il information about the relevant indi- 
tiduals. Normally, under the Access to 
nformation Act, the salary ranges of 
smployees of government institutions 
nay be disclosed. In this case, how- 
aver, the Privy Council argued that 
since the salaries of the individuals in 
juestion were set in precise dollar 
igures, rather than ranges, the Act did 
1ot call for disclosure. The Privy Coun- 
sil Office also argued that a number of 
he individuals had been appointed as 
2xecutives for such corporations as 
?etro-Canada and Via Rail which were 
1ot subject to the Act. 


| 
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\ court hearing into the application for 
udicial review was scheduled for 
JIctober 31, 1984, but on October 23, 
1984, some information about salary 
‘anges was released by the Prime 
Minister in a statement to the press. 
The hearing was adjourned to deter- 
mine whether the Prime Minister’s 
statement constituted a response to 
he information request. By the end of 


the fiscal year no such confirmation 
had been received, and the complain- 
ant, having obtained most of the infor- 
mation, has not pressed for further 
resolution. 


The Information Commissioner v. 
The President of Atomic Energy 
Control Board, Federal Court No. 
T-275-85, filed February 15, 1985 


A researcher’s request for access to 
minutes of meetings of the Atomic 
Energy Control Board was refused on 
the ground that the minutes consti- 
tuted accounts of consultations or 
deliberations involving officials or 
employees of the Board, which can be 
withheld under the Act. Following a 
complaint, the Information Commis- 
sioner made a recommendation to the 
Atomic Energy Control Board to 
release the records. The board subse- 
quently indicated that it would release 
the requested records within two 
months but when nothing had trans- 
pired after several more months, the 
Commissioner indicated that court pro- 
ceedings would be commenced on 
February 15, 1985, if the records were 
still not released. Shortly before the 
deadline the board indicated that it 
needed a little more time but the court 
application was filed February 15, as 
promised. On February 22, 1985, a 
substantial portion of the requested 
records was released with the under- 
taking that additional records would be 
released afterwards. Notice of discon- 
tinuance of court proceedings was 
filed March 18, 1985. 
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The Information Commissioner v. 
The Minister of Employment and 
Immigration, Federal Court No. 
T-276-85, filed February 15, 1985 


The Canada Employment and Immigra- 
tion Commission had turned down an 
application by a Canadian citizen to 
bring his wife from a foreign country 
to Canada, on landed immigrant 
status. The rejection was based on the 
ground that the wife had previously 
been married in the foreign country 
and consequently the marriage to the 
Canadian citizen was not valid. Under 
the Privacy Act the wife applied for 
access to the information about her- 
self used against her by CEIC but her 
request was denied because she was 
not a Canadian citizen or a permanent 
resident of Canada. Only such persons 
have information rights under the 
Privacy Act. Her husband (a Canadian 
citizen), then applied to CEIC under 
the Privacy Act for information as to 
why his sponsorship had been rejected. 
He was denied the information about 
the alleged previous marriage on the 
ground that it was personal informa- 
tion about Someone other than him- 
self. Finally, the lawyer for the couple 
applied under the Access to Informa- 
tion Act for information about the 
wife’s immigration application. His 
request was accompanied by the 
wife’s consent to the release of per- 
sonal information about herself. 
(Otherwise, personal information nor- 
mally cannot be disclosed under the 
Access to Information Act.) CEIC again 
refused to disclose the records, argu- 
ing that while the law says it ‘‘may’”’ 
disclose such personal information 
with the consent of the subject individ- 
ual, by implication it ‘‘may not’ as 
well, and in this case the Minister 
decided to refuse to disclose. 
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The Information Commissioner filed a | 
judicial review application with the 
Federal Court February 15, 1985. As 
of March 31, 1985, the case had not 
been set down for hearing. 


Other Third Party Cases 


Thomas Equipment Ltd. v. Agricul- 
ture Canada and L.R. Radburn, 
Federal Court No. T-1023-84, filed 
May 14, 1984 


Thomas Equipment Ltd. started court | 
proceedings under section 44 of the 
Access to Information Act to prohibit | 
Agriculture Canada from disclosing | 
information affecting the firm. The 
court proceedings were discontinued | 
by Thomas September 20, 1984. 


| 
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Taqramiut Nipingat Incorporated v. 
Huguette Labelle, Under Secretary | 
of State, Federal Court No. T-1317- 
84, filed August 23, 1984 | 
Tagramiut Nipingat Incorporated had ° 
intervened under section 44 to prohib; 
disclosure of records by the Secretar, 
of State. The court proceedings were’ 
discontinued March 18, 1985. 
Syntex Inc. and Syncare Pharmace: 
tical Inc. v. The Minister of Nationé 
Health and Welfare et al, Federal — 
Court No. T-185-85, filed January 2¢ 
1985 
Syntex Inc. and Syncare Pharmaceut, 
cal Inc. applied under section 44 of | 
the Act for an order prohibiting the! 
Minister of National Health and 
Welfare from disclosing records whe 
to do so would be contrary to the 
interests of the two corporations. The 
case is still before the court. ( 


\pplications for Release of 
Jocuments 


n three cases, individuals who had 
nade an access request under the 
Act, but were denied some or all of 
he records, filed in Federal Court for 
he release of the documents. All of 
hese cases are still before the court. 
«v. The Minister of National 
Jefence and the Secretary of State 
‘or External Affairs, Federal Court 
Vo. T-2886-84, filed December 14, 
{984 


Ur. X (his legal name) had applied to 
external Affairs for records relating to 
statistical frequency tables for single- 
etter and two-letter combinations 
yecurring in certain languages, but he 
was turned down. He had also asked 
National Defence for records pertain- 
ng to the ‘‘Examination Unit’’ of External 
Mfairs from 1941 to 1942, particularly 
hose connected with Japanese, Vichy 
and German codes and intercepts 
during World War II. That request was 
also turned down. On December 14, 
1984, Mr. X filed an application for 
udicial review of both government 
decisions. At a January 30, 1985, pre- 
liminary hearing into the matter, National 
Defence indicated that some docu- 
nents would be released within about 
two months. The case was adjourned 
Ndefinitely and as of March 31, 1985, 
nad not been rescheduled. 

Ken Rubin v. The Minister of 
Employment and Immigration et al, 
Federal Court No. T-194-85, filed 
January 31, 1985 


On January 31, 1985, Ken Rubin filed 
for judicial review of the decision by 
several government departments to 


refuse him access to records requested 
under the Access to Information Act 
because he had not paid the fees 
levied. He also requested judicial 
review of the manner in which record 
inventories, procedural manuals, com- 
puterized information systems and the 
Access to Information Register are 
maintained. The case is pending. 


Ken Rubin v. the Minister of Public 
Works, Federal Court No. T-450-84, 
filed March 11, 1985 


In this case, Mr. Rubin had sought 
information concerning urea formalde- 
hyde foam insulation in federal govern- 
ment buildings. Public Works declined 
to disclose information on the ground 
that it was excluded from the ambit of 
the Act by virtue of section 69 which 
states that the Act does not apply to 
Cabinet confidences. The personal 
certification of the Minister as to the 
nature of the requested records was 
obtained by the Information Commis- 
sioner and included with her report 
that dismissed Mr. Rubin’s complaint. 
On March 11, 1985, an application for 
judicial review of the Minister's deci- 
sion was filed. The case is pending. 
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Public Appearances 


During this fiscal year, the Information 
Commissioner accepted 37 invitations 
to explain her function to audiences 
across Canada and abroad. 


On many occasions the Information 
Commissioner went to the Centre for 
Executive Development at Touraine to 
speak on the Access to Information 
Act to federal public servant partici- 
pants of the Career Advancement 
Program and the Senior Managers’ 
Course. The Assistant Commissioners 
and one investigator also spoke to the 
participants of the Senior Managers’ 
Program. 


The Commissioner addressed students 
and faculty members at universities 
across Canada. At the University of 
Calgary, she spoke to students from 
the Communications Studies Program 
and Law Section; at the University of 
Windsor, to fourth year students from 
the faculties of Social Work and Crimi- 
nology; at the Universities of Victoria 
and British Columbia, to law students, 
and at Carleton University, to students 
from both the Law and Political 
Science departments. Students from 
the journalism course at Carleton Uni- 
versity visited our offices, and the 
Information Commissioner explained 
her role and gave an overview of the 
Access to Information Act. 
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Journalists, frequent users of the Act, 
invited the Information Commissioner 
to speak to their groups. In June, the 
Commissioner attended the Canadian 
Managing Editors’ Conference in 
Montreal where she was a panelist _ 
and commented on ‘‘Access to Infor- | 
mation — Canadian journalism’s new — 
tool. Is it working?’’ She was also on a 
panel for the Access Centre Commit- — 
tee, Ottawa, on how the Act is work- 
ing. In October, she gave a presenta- | 
tion on the Act to the Fédération 
professionnelle des Journalistes du 
Quebec. In March, the Commissioner 
spoke as a panelist to the Centre for 
Investigative Journalism in Toronto. 


During the year, the Commissioner 
addressed a number of special inter- 
est groups. At the Conference of 
Second Language Teachers, held in | 
Calgary, the Information Commissione! 
referred to her own experience in 
acquiring other languages as well as 
the importance of freedom of informa- 
tion laws in democratic societies. In 
April, she participated on a panel of | 
the Civil Liberties and Business Law | 
Sections of the Canadian Bar Associa- 
tion, Ontario, where she spoke about 
the various interests that come into | 
conflict under the Act. In May, she 
was a panelist at the Association du 
Barreau du Québec. The Commis- 
sioner was also a guest speaker and | 
presented a paper on the Act at the 
Canadian Conference of Chiefs of 
Police in Niagara Falls. In October, thi 
Commissioner spoke to the Library 
Association of Ottawa-Hull, comment- | 
ing on the predicament libraries expe-) 
rience with clients’ requests and | 


| 
| 
| 
| 
| 
: 
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access to information. She also spoke 
to the Ontario Library Association in 
Ottawa on politics and access to infor- 
mation. The Commissioner was also 
invited to address the Ontario Psycho- 
geriatric Association in Toronto and 
the Human Rights Associations of 
Sarnia/Lambton and London. 


The Information Commissioner 
attended the Transnational Data 
Report Advisory Panel meeting in 
Rome; the International Ombudsman 
Conference in Stockholm, where she 
was a commentator on a report on 
international human rights presented 
by the Danish Ombudsman; and the 
Access Professionals’ Conference in 
Washington as a panelist on the devel- 
opments of the access law in Canada. 


In addition, the Information Commis- 
sioner responded to requests for infor- 
mation and interviews from the media 
and appeared on national and local 
television. 
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Corporate Management Branch 


The Corporate Management Branch is 
a common service providing financial, 
personnel, administrative and public 
affairs support to both the Information 
and Privacy Commissioner's offices 
(see Appendix 1 for the organization 
chart.) 


Personnel 


Staffing of the organization to make it 
fully operational was a 1984-85 prior- 
ity. Eleven investigators were appointed 
in the fall, 1984, including nine for 
Privacy and two for Information. These 
appointments follow a competition, 
launched in the spring of 1983, which 


Expenditures 


The following are the Offices’ expenditures for the period April 1, 1984, to 


March 31, 1985. 


entailed screening 644 applicants and 
conducting 61 interviews in seven 
cities across Canada. At the end of 
the reporting year, three appeals of 
these appointments were still 
outstanding. 


Staff strength increased from 32 to 49 
during the year. On March 31, 1985, 
there were 19 staff members in the 
Privacy Commissioner’s office, 12 in 
the Information Commissioner’s, and 
18 in the Corporate Management | 
Branch. A total of 42 person years | 
was used against the 46 allocated in | 
the 1984-85 estimates. 


: 
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Information 

Salaries $442 265 
Employee benefit 

plan contributions 63,000 
Transportation and 

communications 44,991 
Information 32,296 
“Professional and 

Special services 49,725 
Rentals = 
Purchased repair and 

maintenance — 
Utilities, material and 

Supplies -= 
Construction and 

equipment acquisition --- 
All other 175 
Total $632,452 


a a ne Se ee 
i 


year. 
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Privacy Administration Total 
$595,374 $543,591 $1,581 230 
86,000 80,000 229,000 
51,640 69,109 165,740 
41,341 6,032 79,66¢ 
122,529 60,058 232,312! 
_ AAG 17,147, 
- 3,915 3,916 
— 35,218 35,218] 
— 61,245 61,245. 
787 1,469 2,431, 
$897,671 $877,784 $2,407,907 


“Includes the salaries of five contract investigators retained for part of the 


| 
| 
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Two Assistant Information Commis- Public Affairs 

sioners were appointed in January 

1985 to help the Commissioner handle Public Affairs provides both Commis- 
a growing volume of complex com- sioners with writing/editing, media and 
plaints and to speed-up the decision- publication production services. During 
making process. the year the office produced the final 

| annual report of the Privacy Commis- 
Office Automation sioner under Part IV of the Canadian 
Human Rights Act, separate annual 
The offices obtained three personal reports for the Information and Privacy 
computers for test purposes early in Commissioners, an indexed office 
1984. Following successful trials, an consolidation of the Privacy Act and an 
additional eight were purchased and explanatory leaflet on the Information 
‘are currently used for word process- Commissioner's role and procedures. 


‘ing, capturing and reporting com- 
plaints data, monitoring progress of 
complaints and statistical analysis. The 
‘equipment provides legal counsel, 
library and public affairs staff with 
access to outside data banks. Special- 
ized software is being introduced for 
‘record keeping and cataloguing the 
library’s growing collection. 


| 


' Finance 


The 1984/85 budget for the entire 
organization was $2,908,000, including 
$790,000 for the Information Commis- 
sioner, $1,116,500 for the Privacy 
Commissioner, and $1,001,500 for the 
“Corporate Management Branch. Actual 
expenditures, shown in the table, 
reflect a lapse of $500,093 largely 
attributable to staffing delays. 
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Appendix | 


Offices of the 
Information and Privacy 
Commissioners of Canada 


Privacy Information 


Commissioner 


Commissioner 


Legal Legal | 
Advisor Advisor | 


Assistant 


Information 
Commissioners 


Privacy Privacy Corporate Information 
Complaints Compliance Management Complaints 


Public F inancial Personnel Administrative 
Affairs Services Services Services 


i 
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Appendix II 
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A Suggestion 


| The first annual report provided some 
tips for complainants. This year we 


| 


| 


have a suggestion for an interesting 
_use of the Access to Information Act. 
| Act. 


_Many Canadians want to trace family 


trees and indeed write family histories. 


| They take pleasure in doing this as a 


hobby rather than employing a profes- 
sional genealogist. The federal govern- 
ment’s records may be a gold mine of 
information for family historians. 


After interviewing grandparents, 
parents, aunts and uncles, after 


_ having pored over family-kept docu- 


ments and records such as family 
bibles, journals, diaries, letters, photo- 
graphs, wedding albums, baby books, 
wills, deeds, baptismal certificates, 
announcements of births, deaths, 


_ marriages, military records, health 
_ records, school records, licences, tax 


=_ 


records, take a look at the Access to 
Information Act. 


lf a relative is alive, his or her federal 
records may be released to you with 
the consent of the family member. 
Personal information held in federal 
government files may be released to 
anyone who requests it if the person 


_ who is the subject of the information 


has been dead for more than 20 years. 


It is worthwhile to study the Privacy 


| Act, the Access Act and the Index of 


Personal Information (available in 
public libraries) to determine the 
scope of access rights. 


Section 19 of the Access to Informa- 
tion Act provides: 


““49.(1) Subject to subsection (2), 
the head of a government institu- 
tion shall refuse to disclose any 
record requested under this Act 
that contains personal information 
as defined in section 3 of the 
Privacy Act. 


(2) The head of a government 
institution may disclose any 
record requested under this Act 
that contains personal information 
if 
(a) the individual to whom it 
relates consents to the 
disclosure; 
(b) the information is publicly 
available; or 
(c) the disclosure is in accord- 
ance with section 8 of the 
Privacy Act.” 


Section 3 of the Privacy Act defines 
personal information as: 


‘information about an identi- 
fiable individual that is recorded 
in any form including, without 
restricting the generality of the 
foregoing, 


(a) information relating to the 
race, national or ethnic origin, 
colour, religion, age or marital 
status of the individual, 


(b) information relating to the edu- 
cation or the medical, criminal or 
employment history of the individ- 
ual or information relating to 
financial transactions in which the 
individual has been involved, 
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(c) any identifying number, symbol 
or other particular assigned to the 
individual, 


(d) the address, fingerprints or 
blood type of the individual, 


(e) the personal opinions or views 
of the individual except where 
they are about another individual 
or about a proposal for a grant, 
an award or a prize to be made 
to another individual by a govern- 
ment institution or a part of a 
government institution specified in 
the regulations, 


(f) correspondence sent to a gov- 
ernment institution by the individ- 
ual that is implicitly or explicitly of 
a private or confidential nature, 
and replies to such correspondence 
that would reveal the contents of 
the original correspondence, 


(g) the views or opinions of 
another individual about the 
individual, 


(h) the views or opinions of an- 
other individual about a proposal 
for a grant, an award or a prize 
to be made to the individual by 
an institution or a part of an insti- 
tution referred to in paragraph (e), 
but excluding the name of the 
other individual where it appears 
with the views or opinions of the 
other individual, and 


(i) the name of the individual 
where it appears with other per- 
sonal information relating to the 
individual or where the disclosure 
of the name itself would reveal 
information about the individual, 
but, for the purposes of section 7, 
8 and 26 of the Access to 
Information Act, does not include 


(j) information about an individual 

who is or was an officer or | 
employee of a government institu- 
tion that relates to the position 
or functions of the individual | 
including, | 


' 
(i) the fact that the individual is_ 
or was an officer or employee | 
of the government institution, 
(ii) the title, business address 
and telephone number of the | 
individual, | 
(iil) the classification, salary : 
range and responsibilities of 
the position held by the | 
individual, | 
(iv) the name of the individual | 
on a document prepared by ing 
individual in the course of 
employment, and 
(v) the personal opinions or 
views of the individual given in 
the course of employment, 


(k) information about an individual | | 
who is or was performing ser- | 
vices under contract for a govern-| 
ment institution that relates to the, 
services performed, including the — 
terms of the contract, the name | 
of the individual and the opinions 
or views of the individual given in 
the course of the performance of 
such services, 


Caen IIE 


(|) information relating to any dis- 
cretionary benefit of a financial 
nature including the granting of a 
licence or permit, conferred on 
an individual, including the name 
of the individual and the exact 
nature of the benefit, and 


(m) information about an individ- 
ual who has been dead for more 
than 20 years; 


| 
| 
Section 8(2) provides a codification of 
oermitted use of personal information 
and paragraph (m) is of particular 
interest, it reads: 

8(2) Subject to any other Act of 
Parliament, personal information 
under the control of a govern- 
ment institution may be disclosed 


(m) for any purpose where, in 
the opinion of the head of the 
institution, 


(i) the public interest in disclosure 
clearly outweighs any invasion of 
privacy that could result from the 
disclosure, or 


(ii) disclosure would clearly bene- 
fit the individual to whom the 
information relates. 


Professional researchers would also 
‘want to refer to paragraph (j) 


(j) To any person or body for 
research or statistical purposes 
if the head of the government 
institution 


Le ree L—— LK 


(i) is satisfied that the purpose for 
which the information is disclosed 
cannot reasonably be accom- 
plished unless the information is 
provided in a form that would 
identify the individual to whom it 
relates, and 


(ii) obtains from the person or 
body a written undertaking that 
no subsequent disclosure of the 
information will be made in a 
form that could reasonably be 
expected to identify the individual 
to whom it relates; 


Nevertheless some exemptive provi- 
sions of the Access Act may prevent 
release. For example, the confidential- 
ity provisions of the Statistics Act may 
prevail, as shown in one of the case 
reports. But the persistent researcher 
who reads the /ndex of Personal Infor- 
mation may find much useful 
information. 


Just to whet your appetite, here are 
some excerpts from the Personal 
Information Bank Index. 


COMMUNICATIONS 
Radio Operator Certificate Records 


This bank maintains an accurate list of 
radio operators and their qualification 
levels. Its records relate to amateur or 
professiona! operators. 


CONSUMER AND CORPORATE 
AFFAIRS 


Inventor and Applicant Index 
This bank contains an exhaustive 
inventory of inventors who have 


applied for patents under the patent 
program. 
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DEPARTMENT OF EXTERNAL 
AFFAIRS 


Passport Office — Regular and 
Official Travel Passports 


The purpose of this bank is to store 
applications for regular and official 
travel passports submitted by Cana- 
dian citizens and government employ- 
ees travelling on official business. 


JUSTICE 
Central Divorce Registry 


This bank contains information 
obtained from the Registration of 
Divorce Reports in respect of the 
petitioner and the respondent, and 
includes the court number and divorce 
registry number, province in which 
petition is filed, location of court 
office, date of filing of petition, peti- 
tioner (husband or wife), full names 
and aliases and given names of hus- 
band, maiden surname and previous 
married names and given names of 
wife, place of residence of husband 
and wife at time of filing divorce peti- 
tion, place of birth of husband and 
wife, date of birth and age at time of 
filing of husband and wife, marital 
Status of husband and wife at time of 
Marriage, place and date of Marriage. 


SECRETARY OF STATE 
Citizenship Registration 


This bank is maintained to provide 
information necessary to assess appli- 
Cations for a grant of or issue of proof 
of Canadian Citizenship and to main- 
tain a record of persons to whom citi- 
Zenship certificates have been issued. 


Historical records are available back 
to 1854, although they are not com- 
plete prior to 1918. 


DEPARTMENT OF TRANSPORT 


Certificates of Competency as a 
Marine Engineer | 
This bank serves to record information 
concerning the issue of marine engi- 
neer certificates as required by sec- — 
tion 136 of the Canada Shipping Act. 

It contains dates and places of birth, | 
grades, types, numbers and dates of | 
issuance of the certificate granted for 
any Canadian or landed immigrant : 
who has passed the appropriate exam- 
ination and has been granted a marine 
engineer certificate of competency. 
The bank is used to confirm, on the 
request of a ship owner, that a certain. 
individual has been granted a specific 
marine engineer certificate. Records 
are retained indefinitely. 


VETERANS AFFAIRS 


Client Data Base 


The Directorate of Information Sys- | 
tems maintains data banks of informa- | 
tion relating to veterans, their spouses | 
and dependants, and other clients who | 
were, Or are now, In receipt of bene- 
fits payable under the War Veterans : 
Allowances, Civilian War Pensions and | 
Allowances Act and/or the Pension 
Act. This information consists of such | 
items as names, addresses, service 
numbers, benefits received, status of | 
applications received and additional 
information required to provide service ° 
to the client. 


TS 


CANADA COUNCIL 


Paris Studios Program Case Files 
This bank contains the requests by 
individual artists for access to artists’ 
studios in Paris, France. 


NATIONAL ARTS CENTRE 
CORPORATION 


Theatrical Artists’ Casting Record 
The purpose of this bank is to main- 


tain a record of artists who have made 
applications to the theatre department. 


| 

Note 

i 

Family historians seeking information 
about relatives should note: 


e if a relative is alive, he or she may 
apply for information under the 
Privacy Act, 


¢ if that is not convenient, access 
may be granted with consent of the 
relative, if application is made under 
the Access to Information Act. Fees 
may be charged for this informa- 
tion. If the relative is dead, records 
may be available for release 20 
years after the date of death. 
Finally, family historians should 
remember to follow the procedures 
and instructions under the Access to 
Information Act, not the Privacy Act. 
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The purpose of this Act is to extend the 
resent laws of Canada to provide a right 

if access to information in records under 
je control of a government institution in 
ccordance with the principles that 
jovernment information should be available 
9 the public, that necessary exceptions to 
ne right of access should be limited and 
pecific and that decisions on the disclosure 
if government information should be 
eviewed independently of government.” 


| 
section 2(1) 
\ecess to Information Act 


| 
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The Honourable Guy Charbonneau 

The Speaker 

The Senate 

Ottawa | 
June 30, 198! 

Dear Mr. Charbonneau: | 


| have the honour to submit to Parliament my annual report. This report covers the 
period from April 1, 1985, until March 31, 1986. 


Yours sincerely, 


sigs me 


Inger Hansen, Q.C. 
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| Honourable J. Bosley 
Speaker 

House of Commons 
iwa 


June 30, 1986 


ir Mr. Bosley: 

| 

ve the honour to submit to Parliament my annual report. This report covers the 
fod from April 1, 1985, until March 31, 1986. 


Yours sincerely, 


bys 4 es 


Inger Hansen, Q.C. 
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The Third Annual Report 


AT SC a ae ee a a a a cas oe 


This third annual report of the Infor- 
mation Commissioner under the Access 
to Information Act covers April 1, 1985, 
to March 31, 1986. 


Subsection 75(2) of the Access to /In- 
formation Act provides that a Parlia- 
mentary Committee review the provi- 
sions and the operation of the Act 
within three years after its coming into 
force. 


On February 28, 1986, a special report 
was submitted to ensure that the Parlia- 
mentary Committee would have up-to- 
date, detailed information on the 
operation and activities of the Office of 
the Information Commissioner. The 
Special Report covering the period from 
April 1, 1985, to December 31, 1985, 
was produced in a limited number. 

This report contains all the material 
from the Special Report. 


THE GENERAL SCHEME 
‘The Mandate 
The primary objective of the Office of 


'the Information Commissioner is to seek 
compliance by the federal institutions 


‘subject to the Access to Information Act. 


The Act ensures that the office achieves 
this goal by receiving, investigating and 
reporting on complaints. As part of the 
‘process, the Commissioner is expected 
to attempt to resolve valid complaints 
_and if such a resolution is not possible 
to report to ministers or other heads of 
_oen institutions subject to the 
Act. 


Finally, the Commissioner participates 
In litigation on issues before the Federal 
Court relative to complaints under the 
Act. 


The Commissioner and two Assistant 
Commissioners base their findings on 
complaint investigations and repre- 
sentations from affected parties. The 
investigations are conducted by persons 
employed by the Office of the Commis- 
sioner. The investigatory powers of the 
Commissioner are delegated to the in- 
vestigators, as permitted under the Act. 


Complaints are receivable under such 
categories as: refusal of access, fees, 
delays, official language, the register, 
the bulletins or other matters relating to 
access. The Commissioner has author- 
ity to initiate complaints. 


The Appointments 


The Information Commissioner is ap- 
pointed by the Governor in Council, 
after approval by a vote of both the 
Senate and the House of Commons, for 
a seven-year term. The Assistant Com- 
missioners are appointed by Cabinet 
for up to five years. 


The Commissioners all hold office 
“during good behaviour”, but the Infor- 
mation Commissioner may be removed 
only by the Governor in Council on 
address of the Senate and House of 
Commons. 


Authority 


The Commissioner has the same power 
to obtain evidence as does a Superior 
Court of Justice. This enables the Com- 
missioner and, by delegation, the Assis- 
tant Commissioners and the investiga- 
tors to review and obtain copies of all 
relevant records except records exclu- 
ded as confidences of the Queen's Privy 
Council. When there is doubt that with- 
held records constitute such confi- 
dences under the Evidence Act, a certi- 
ficate is obtained from the Minister or 
the Clerk of the Privy Council. 


: 


The Commissioners may summon wit- 
nesses and conduct investigations on 


government premises. However, they may 


not disclose exempted informa- 

tion or confirm the existence of a record 
where the head of an institution has not 
done so unless such action is necessary 
to conduct the investigation and report 
as required under the Act. 


The Information Commissioner cannot 
order the government to change its mind 
about an access request. Modeled on a 
Parliamentary ombudsman, the Com- 
missioner neither orders action nor 
metes out punishment. The office bene- 
fits from the absence of “judicial dis- 
tance’ and its procedures are seldom 
adversarial. 


— First Report — Starting Up 


Although the number of complaints re- 
ceived during the first nine months was 
small, many were complex and there- 
fore difficult to complete in a timely 
fashion. Staffing problems were more 
serious than anticipated. Few people, 
including those who had to work with 
it, understood the Act. 


Much time was spent explaining the 
Act and our procedures and persuading 
departments to work informally with us 
and to provide the access rights under 
the Act. 


— Second Report 


The second Annual Report focused on 
the apparent lack of understanding of 
the Act, the problem of delays, diffi- 
culties with third party procedures, lack 
of support for access to information co- 
ordinators and problems with fees. 


Attitudes 


Subject to qualifications stated below 
my views remain unchanged and, in-’ 
deed, | would suggest that Parliamen: 
take steps to ensure that ministers an 
public servants develop a more recep 
attitude toward the public rights to | 
access as set out in the Act. Many pu 
lic servants must experience a 180- — 
degree turn before requested records 
will be examined with a view to findin 
ways to release information rather the 
searching for ways to keep it secret. | 


Clearly, there is far too little support f 
freedom of information and far too 
much belief that something traditiona 
kept from the public should be kept | 
from the public forever. 


There are legitimate reasons why som 
records cannot be released and the 
Access to Information Act takes that i 
account. However, there is no reason 
why it should often take months, or 
possibly years, to satisfy legitimate re- 
quests for government records. 


Public Awareness 


| have advocated and strongly urge 
Parliament to recognize the need for 
public education on access to informe 
tion and to provide the resources to 
Carry it Out. 


Most people remain unaware of the A 
Many users, as well as those providing 
services under the Act, do not under- 
Stand the purpose of the legislation, th 
need for access rights to be balanced 
with respect for privacy, and the need: 
of third parties and governments. 


telease of a controversial record may 
ause Someone to feel embarrassed, be- 
rayed or insecure. Conversely, when 
jomeone is denied access to a particu- 
ar record, there is frequently suspicion 
f sinister motives on the part of the 
jovernment. 

Such examples make it vital that Parlia- 
nent provide resources necessary to 
xplain the realities and dispel the fears 
xy fostering a greater understanding of 
he delicate balance of competing 
nterests that make freedom of informa- 


jon work. 


4s | have mentioned before, the Cana- 
Jian Access to Information Act compares 
‘avourably with acts of other countries 
90th in terms of its provisions and its 
procedures. But without public educa- 
tion, it may be the end of this century 
oefore the Access to Information Act is 
understood and freedom of information 
is a reality in Canada. 


Public education is vital. However, | be- 
lieve it does not now fall within the role 
of the Information Commissioner. A 
number of users of the Access to Informa- 
tion Act have criticized the failure of the 
Commissioner to actively promote pub- 
lic use of the Act and | would like to ex- 
plain my view of the Commissioner's 
role. 


First, our office responds to many en- 
Quiries about the Act, giving us an op- 
portunity to explain access rights and 
a The Information Service 
has prepared a widely-distributed pam- 
Phiet on the functions of our office and 
‘we routinely accept invitations to speak 
_and to be interviewed publicly. Never- 
‘theless, whether this office should pro- 
perly take a more aggressive approach 
to public education remains in doubt. 


During the Parliamentary debate over the 
Access to Information Act, | suggested to 
the Standing Committee on Justice and 
Legal Affairs the extent of the Informa- 
tion Commissioner’s involvement in 
public education ought to be clarified in 
the Act. | told the Committee, inter alia, 
that: 


“if the Commissioner, or Commis- 
sioners, is required to educate the 
public, if more than just responding 
is required, in order to have the nec- 
essary funds a special clause would 
be necessary. For reference, | can 
point to the Parole Act; for the Board, 
it has such a clause. For the Human 
Rights Commission, Parts II and III of 
the Act have such a provision. There 
is no provision in this Act.” 


While | am more convinced than ever 
that public awareness of the Access to 
Information Act is crucial to its useful- 
ness, | am not sure that the Information 
Commissioner, as an independent, 
neutral reviewer, is the appropriate 
person to conduct public education. 
Certainly the Commissioner should not 
be the only person. In my opinion, the 
Commissioner's public education en- 
deavours carry with them the inherent 
risk of an allegation of bias. 


If this office were to take a leading role 
in an aggressive public education cam- 
paign without a specific statutory man- 
date, users of the Act, third parties and 
even government institutions might 
suggest that a Commissioner should 
withdraw from hearing representations 
on a given complaint investigation, or 
they might seek a court injunction, on 
the ground that the Commissioner's 
unsolicited views in the matter are al- 
ready public. 


| raised the issue, but Parliament did not 
include a public education mandate in 
the Act. | have concluded that it was 
deliberately withheld. Hence, | have no 
right to infer such a mandate. 


Some Good News 


My optimism referred to earlier results 
from indications that those most inter- 
ested in the Act, such as journalists, 
academics, and researchers, have not 
given up using the Act and our office. 
Statistics based on the names of com- 
plainants under the Act from July 1, 
1983, to March 31, 1986, indicate that 


— 240 one time complainants account 
for 240 files opened, 
— 77 more frequent complainants 
(2-5 times) account for 194 files, and 
— 11 very frequent complainants 
(more than 5 times) account for 
211 files. 


The repeat complainants are becoming 
very good at exercising their rights 
under the Act. Their assistance and 
representations to us have produced 
recommendations for release which, 
despite competent investigations, might 
otherwise not have been possible. Some 
of the repeat users are also becoming 
more understanding of our investiga- 
tions and the reasons why some take so 
long. While we appreciate this new 
patience, it will not be used to accom- 
modate back-sliding. 


There has also been an increase in 

the number of complaints. The number 
of files opened in this reporting year 
represented a 63 per cent increase over 
the previous 12 months. A greater num- 
ber of these cases involves considera- 
tion of privacy rights or the legitimate 
Interests of hundreds of third parties 
Causing additional demands on our 
resources 


Delays 


There are valid reasons why the inve 
gations take considerable time but m 
delays are unacceptable to the com- 
plainants and this office. 
Among the many explanations for th 
delays are the voluminous records tt 
must be reviewed page by page, the| 
time it takes before departments reac 
to our suggestions, the inability of sc 
departments to handle access reque’ 
and a lack of staff to do the work. Al 
this is aggravated when sympathy fo 
the spirit of the Act is missing. | 
WORKLOAD | 
Number of Investigators | 
During the 12 months covered by r 
report, there were 10 investigators en 
ployed in the office. Four of the inva 
gators were employed for all of 1985: 
but one of them has been on languai 
training since July 1. Another investi- 
gator commenced work on May 1, tv 
on August 1, two on October 15, one 
February 10, 1986, and the last one c 
February 24. Together this provided ; 

total of 86 person-months or 7.1 pers 
years. All of the investigators are ex- 
perienced and only a minimum of tré 
ing was required. 


so i = 2 


folume of Work 


fhe caseload carried by the investiga- 
iors is extremely high considering the 
housands of pages of records that were 
eviewed and analysed. For example, 
ninutes of the CRTC meetings were 
sontained in 40 cardboard boxes of 38 
m x 30 cm x 17 cm; the minutes of the 
ECB consisted of 19 binders each 
pproximately 5 cm thick. At the mo- 
nent we are investigating a complaint 
soncerning both Treasury Board and 
‘he Public Service Commission. The 
files for this conflict of interest issue 
contain 43 volumes, each about 4 cm 
thick, in each institution.. 


pecial Delegation 


| 
| 


Subsection 59(2) of the Act stipulates 


“The Information Commissioner may 
not nor may an Assistant Information 
Commissioner delegate the investi- 
gation of any complaint resulting 

from a refusal by the head of a govern- 
ment institution to disclose a record 
or a part of a record by reason of para- 
graph 13(1)(a) or (b) or section 15 
except to one of a maximum of four 
officers or employees of the Commis- 
sioner specifically designated by the 
Commissioner for the purpose of 
conducting such investigations.” 


This limitation has caused the two most 
experienced investigators to carry loads 
of approximately 40 cases each. Inevi- 
tably this too leads to delays. 


A Reasonable Caseload 


Experience in our office has suggested 
that when an investigator's caseload 
reaches about 40 files, that person 
spends too much time managing, orga- 
nizing and generally trying to keep files 
up-to-date, at the expense of getting on 
with the job of investigating and report- 
ing. We believe that a workload of 15 to 
20 cases would ensure that two to three 
month turnaround time normally could 
be attained. This suggested caseload is 
lower than those carried by investigators 
in other ombudsman’s offices, but work 
under the Access to Information Act \s 
different. Other investigators normally 
deal with one individual and his or her 
relationship with one government insti- 
tution. The issues are rarely debated 

in public. Access complaints, on the 
other hand, involve the complainant, 
those who prepared the record, govern- 
ments, organizations and corporations 
in the private sector and privacy rights of 
individuals. 


All parties affected by the outcome of 
our investigations must be given an 
opportunity to make representations. 
Consideration of the various interests is 
time-consuming and the mechanics of 
preparing and distributing notices to 
third parties and receiving their repre- 
sentations creates a heavy demand on 
the office. Finally, public debate of a 
complaint can delay or hinder our 
attempts to resolve it. 


The heavy caseload prevents the investi- 
gators from following through with 
those departments which delay re- 
sponses to our questions and demands. 
This situation creates an inefficient 
cycle of non-productive contacts in 
which investigators and departmental 
staff explain to each other why nothing 
has happened. 


Even though there has been an increase 
in the number and complexity of com- 
plaints, it is reasonable for the public to 
expect that an investigation normally 
will be completed in two or three 
months. We have been able to achieve 
this in only about half the cases des- 
Cribed in this report. Efforts to expedite 
and give priority to delay complaints 
have only had limited success and our 
experience has shown that we cannot 
solve the problem by simply adding 
more trained investigators, support 
staff and assistant commissioners. As 
well, efficiency does not necessarily in- 
crease proportionately with the number 
of people assigned to a task. 


We are, however, striving to solve the 
problems and reduce the delays to an 
acceptable level. 


Neen ee ee en ee nn ene ten eT mEE ae ee Ee a 


Inquiries 


! Neen en ene eee eee ———EeEEEEEEEeeeEeEeEEEEEEeEEEEEE————— 


The Commissioner's Office answers or 
is with a number of public inquiries 
primarily concerning the procedures 
and problems under the Act. Some in- 
quiries concern subjects related to the 
‘Act, but others deal with issues that fall 
within the mandate of human rights 
commissioners, provincial ombudsmen 
or other complaint-handling agencies. 
Such inquiries are referred to the appro- 
priate agencies. 


a also received a number of telephone 


calls from individuals seeking general 
‘information. For example, one caller 
wanted to know whether provincial gov- 
| ernment offices were open on November 
11. Another caller asked for the hours 
that the National Library was open. In 
such cases, every attempt is made to 


point the caller in the right direction. 


Between April 1, 1985, and March 31, 
1986, the Office handled 680 access 

inquiries for a total of 450 hours. The 
“combined Offices of the Information and 
| Privacy Commissioners handled 152 
inquiries that concerned both the In- 
formation and Privacy Acts. Most in- 
'quiries are directed to an experienced 
investigator so that the caller is not put 
inthe position of having to repeat the 
facts. 


“Records are kept of the nature of the in- 
—quiries and the responses. 


~ 


Complaints by Number 


The total number of files opened since 
the Access to Information Act came into 
effect on July 1, 1983, is 645, including 
321 between April 1, 1985, and March 
31, 1986. Table 1 shows the number of 
files dealt with since the Act came into 
force, as well as the number of pending 
files on both March 31, 1985, and 

March 31, 1986. 


In contrast, the other tables refer to the 
number of complaints as opposed to 
files. There are more completed com- 
plaints than closed files because a file, 
opened on receipt of a complaint letter, 
may eventually produce more than one 
complaint. The 235 files dealt with dur- 
ing this reporting period gave rise to 
290 separately described complaints. 


A two-stage system traces the progress 
of handling complaints. The first stage 
records incoming complaints and the 
second records and reports results and 
other pertinent particulars such as cate- 
gory of complaint, department involved 
and geographical origin of complaint. 


UNDERSTANDING THE TERME 


Unlike civil court pieced ce where 
a plaintiff's case is either allowed or dis- 


missed, complaints before the Informa- — 


tion Commissioner are dealt with by 
mediation and lead to a variety of find- 
ings and dispositions. The terms “Well- 
founded” and “Supportable” are used to 
describe cases where the complaint was 
justified under the Act, with the term 
Supportable used to indicate those that 
were resolved informally. Complaints 
found to be “Not Supportable”, in the 


oe Commissioner's opinion, — 


TABLE 1 
STATUS OF INVESTIGATION FILES 


April 1, 1984 to March 31, 1985 


Files pending from previous year 94 
Files opened 188 
Total 282 
Files closed (deducted) 167 
Files pending at March 31, 1985 115 


April 1, 1985 to March 31, 1986 


Files pending from previous year 114 


Files opened 32g 
Total 436 
Files closed (deducted) 2008 


Files pending at March 31, 1986 


: 


had no merit or were outside the man- 


date of the Commissioner under the © 
Act. The disposition of the case indi- 
cates how the investigation was con-@ 
cluded by the Information Commis- 
sioner. 


A “Government Institution” is a depart- 
ment or agency listed in Schedule | of 
the Access to Information Act and is — 
therefore subject to the Act. A referenc 


The Minister” usually means the - 
ember of Cabinet responsible to Par- 
ent for the particular government 
titution but in some cases means the | 
rson designated by Regulation under 
> Act as responsible for compliance 
h the Access to Information Act by 
» government institution. The Presi- _ 
nt of the Atomic Energy Control Board 
an example. The following are speci- 
‘meanings ascribed forthe terms —© 
ed in the statistical tables. — - 


Supportable — Discontinued mele 
Complainant 


Although the Information Commissioner 

found merit in the complaint, the investi- 

gation was discontinued before areso-  ——™” 

ae could be es or a report _ 
LT oo 


ell-lounded — Report to Minister. _ 


lis means that the Information © 
ommissioner concluded that the c 
aint was justified but it was not pi 
yle to achieve a satisfactory reso 
rough mediation. A report of the _ 


dings of the investigation was aoe a ac 


the Minister, along with any recom 
dations for remedial action whi : 
Commissioner considered appro- 


late. The government either disputed — a 


e finding or took some action to re- 
Ive the complaint fully or in part. T 
rmation Commissioner also re- 


ed the results of the None to” _ ( 


complainant. 


portable — Resolution Ss 


ing the course of the investigation — 
complaint was found to be justifiable 
hole or in part and was resolved | 
ugh mediation. The government 
persuaded to take some remedial 
on which the Information Commis- | 
er considered to be an acceptable © 
tion to the complaint. A report was 
ade to the complainant and to the 
ernment institution. It was not nec- 


le this siuaton ihe complainant 


abandoned the complaint or aske 

_ the investigation be terminated befo 
the merits of the complaint could be 
fully determined. The Information Com- 
_ missioner had found no basis to suppor! 


_ the complaint. No action was taken a - 


the coe eto _ 


ary to make a report or recommenda- 


to the Minister. 


Ee 


Stage One — Tracking Investigations 


The Office of the Information Commis- 
sioner maintains a computerized data 
base for retrieval of records by name 
of complainant, date of complaint, 
department cited, investigator assigned 
to the file, and so forth. 


Investigations are conducted in the 
order in which they are received but are 
not always completed in that order. 
The time required depends on the 
volume of records involved, how many 
third parties have to be consulted or 
given notice of the Commissioner’s 
intention to recommend release of 
information, how many of those make 
representations and, generally speak- 
ing, the complexity of the issue. 


To ensure that complaints are investi- 
gated without undue delay, the director 
of investigations reviews a list of out- 
Standing files each month and each in- 
vestigator receives his or her list of out- 
Standing files. The list helps the investi- 
gator make certain that a complainant 


is kept informed of progress on a regular 


basis. 
Stage Two — The Product 


The Annual Report of the Information 
Commissioner contains case summaries 
that were generated after the Commis- 
sioner’s findings were communicated. 
The information at the top of the various 
case Summaries are the data that are 
compiled in the tables which follow. 


Close to 32 per cent of the complaint 
fell into the well-founded and suppor 
able categories but in only 19 per cer 
of the total complaints was it necesse 
to proceed formally with a report to t 
Minister. A total of 14 per cent were 

resolved during the course of the inve: 
gation and 66 per cent were dismisse 


Table 2 shows the findings and dispo 
sitions of the complaints. 


An analysis of Table 2 into categories 
complaints is found in Tables 3A and 
3B. This shows that the largest numb 
of complaints concerned exemptions 
and delays. 


Table 4 identifies which departments 
and agencies were named in com- 
plaints, including numbers and resolu 
tions. Information about the number c 
access requests which did not produc 
complaints can be found in the specie 
annual reports individual departments 
and agencies are required to submit ti 
Parliament under the Access to Inforn 
tion Act. 


Table 5 covers the geographic origin 
of completed complaints. 


ee 


TABLE 2 
FINDINGS AND DISPOSITIONS OF COMPLAINTS 
APRIL 1, 1985 - MARCH 31, 1986 


Finding 


Disposition 


Percentage 


TABLE 3A 
RESULT OF ACCESS AND DELAY COMPLAINTS 
APRIL 1, 1985 - MARCH 31, 1986 


‘Well-Founded Supportable Not Supportable 
Total 
Report to Resolution | Discontinued by Mismicsed Discontinued by 
Minister Negotiated Complainant Complainant 


Government Action Taken 


earttte Reales No No 
Disputed Action Action 
full edt full ; ae 


Finding 


Disposition 


Category 
Refusal 
-Exemption 
-Exclusion 
- General 


Delay 


TABLE 3B 
RESULT OF FEES, LANGUAGE, REGISTER AND OTHER COMPLAINTS 
APRIL 1, 1985 — MARCH 31, 1986 


| Finding | Well-Founded Supportable Not Supportable 
Resolution Discontinued by 


Negotiated Complainant 
Government Action Taken 
Waived or Waived or 
Reduced No Reduced No No 
a) veine LAction inka ar Action Action 
full ! part 
Category 
awe oe 
Fees aD es Vee Be) 1 31 z 
Corrective No Corrective No No 
Action Action Action Action Action 
= 


Miscellaneous 


Report to 
Minister 


Discontinued by 
Complainant 


Dismissed 


TABLE 4 
DISTRIBUTION BY FINDING OF COMPLAINTS AMONG 


GOVERNMENT INSTITUTIONS 
APRIL 1, 1985 — MARCH 31, 1986 


Well- Not 
Government Institution Total | Founded SEO pas meal Supportable | 


Agriculture Canada 

Atomic Energy Control Board 

Bank of Canada 

~ Canada Council 

Canada Mortgage and Housing 
Cdn. Commercial Corporation 
Can. Deposit Insurance Corporation 
Cdn. International Dev. Agency 

~ Cdn. Radio-tel. & Tel. Comm. 

~ Cdn. Security Intelligence Service 

~ Consumer and Corporate Affairs 

~ Correctional Service Canada 

Department of Communications 

Department of Finance 

Department of Justice 

Employment and Immigration Canada 

Energy, Mines and Resources 

Environment Canada 

External Affairs Canada 

Farm Credit Corporation 

Fisheries and Oceans 

Foreign Investment Review Agency 

Great Lakes Pilotage Authority 

Health and Welfare Canada 

Indian Affairs and Northern Dev. 

Investment Canada 

Labour Canada 

National Defence 

National Film Board 

National Parole Board 

Privy Council Office 

Public Archives Canada 

Public Service Commission 

Public Works Canada 

Regional Industrial Expansion 

Revenue Canada, Customs & Excise 

Revenue Canada, Taxation 

Royal Canadian Mint 

Royal Canadian Mounted Police 

Secretary of State 

Social Sciences & Humanities Res. 
Council of Canada 

Solicitor General Canada 

Statistics Canada 

Supply and Services Canada 

Transport Canada ° 

Treasury Board of Canada 
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TABLE 5 
GEOGRAPHIC DISTRIBUTION OF THE ORIGIN OF COMPLAINTS 


APRIL 1, 1985 — MARCH 31, 1986 
SE 


ORIGIN Total 
eee 
Yukon Territory 2 


Northwest Territories a | 


British Columbia 15 
Alberta 15 | 
Saskatchewan <) 
Manitoba 10 
Ontario (excluding National Capital Region) 66 
Quebec (excluding National Capital Region) 81 


National Capital Region 92 | 
New Brunswick a 
Nova Scotia BD) 
Prince Edward Island = 
Newfoundland 9 
Outside Canada an 


Total 290 


Sase Summaries 


‘his report Summarizes each case dealt 
vith by the Information Commissioner 
yetween April 1, 1985, and March 31, 
986. Each case has a heading to help 
eaders identify particular interests. 

\lso shown at the beginning of each 
‘ase are such particulars as the depart- 
nent involved, the nature of the com- 
ylaint and the outcome. These items 
orm the basis for the annual statistical 
ables produced in the Complaints by 
Jumber section. 


he cases have been grouped by cate- 
ories. The numbers in square brackets 
fer to sections of the Act. 


teference which would indicate the 
jender of the complainant has randomly 
een altered. 


-XEMPTIONS 
‘obacco Additives 


‘iles: 006, 241 

stitution: Health and Welfare 
Canada 

romplaint: Refusal - exemption 
[20(1)(b)] 

inding: Well-founded 

Jisposition: Report to Minister 

‘esult: Resolved in part 


wo virtually identical complaints were 
nade relating to Health and Welfare 
yanada’s refusal to disclose records of 
sts of tobacco additives held by the 
lepartment’s Health Protection Branch. 
\ccess was denied under paragraph 
'0(1)(b) of the Act which requires the 
jovernment to withhold from disclosure, 
ier alia, confidential, commercial or 
echnical information supplied to the 
jovernment by a third party and which 
las Consistently been treated in a con- 
dential manner by the third party. 


The investigation established that infor- 
mation concerning additives and pro- 
vided to the Health Protection Branch 
by the manufacturers of Canadian 
tobacco products was regardéd by 
manufacturers as confidential, consti- 
tuting trade secrets the release of which 
could compromise their competitive 
positions in the marketplace. Depart- 
mental officials confirmed that the lists 
of additives had not been released out- 
side the department although the Health 
Protection Branch responded to en- 
quiries from the public by providing a 
list of additives published for distribution 
in the United Kingdom. 


The records about additives provided to 
the department by the manufacturers 
vary in form but contain names or identi- 
fiers of all additives declared to have 
been used in the production of fine-cut 
tobacco products. 


The trade secrets’ issue was not exam- 
ined initially because the department had 
not claimed exemptions on the ground 
that the information constituted trade 
secrets of third parties. The Information 
Commissioner found that the informa- 
tion constituted business information of 
a commercial, scientific or technical 
nature and as such might be protected 
from disclosure based on paragraph 
20(1)(b). However, it appeared that be- 
cause the information concerned addi- 
tives widely used by the consuming public, 
disclosure might be in the public 
interest as it relates to public health or 
protection of the environment. Subsec- 
tion 20(6) of the Act provides that such 
information may be disclosed where 
disclosure “clearly outweighs in impor- 
tance any financial loss or gain to, 
prejudice to the competitive position of 
or interference with contractual or other 
negotiations of a third party”. In this 
case the Information Commissioner 
concluded tentatively that it did. 


— 


15 


As required under paragraph 35(2)(c) of 
the Act, notices were sent to the tobac- 
co manufacturers in Canada as third 
parties who might be affected by a rec- 
ommendation for disclosure. A copy of 
the form of the notice was provided to 
the Minister of National Health and Wel- 
fare April 26, 1984. 


Separate meetings were held by the 
Commissioner with representatives of 
four of the manufacturers and a number 
of joint meetings were held with their law- 
yers and the President of the Canadian 
Tobacco Manufacturers Council. The 
third parties appointed a solicitor to rep- 
resent their common interests. He joined 
the meetings as did the Information 
Commissioner's legal counsel. The two 
lawyers were made privy to confidential 
business information which the third 
parties were not prepared to disclose to 
each other. 


The tobacco manufacturers urged the 
Commissioner to accept the argument 
that the information about additives 
constituted trade secrets and therefore 
was not subject to disclosure. 


Based on the representations of the 
manufacturers and the Commissioner’s 
investigation, the Information Commis- 
sioner decided that the lists of additives 
in the form maintained by the Depart- 
ment of National Health and Welfare con- 
stituted records which prima facie should 
be exempted from disclosure by para- 
graph 20(1)(b). However, because the in- 
formation concerned ingredients present 
in tobacco products, the Information 
Commissioner concluded that regard- 
less of whether the ingredients are con- 
sidered harmful or otherwise, the public 
interest in relation to health and the pro- 
tection of the environment warranted 
disclosure. 


The Information Commissioner also 
accepted the submission of the third 
parties that disclosure of additives in a 
manner which identified the particular | 
brand or brands of tobacco products ir 
which they are used would prejudice thi 
competitive position of tobacco manu-. 
facturers. 


Based on the Commissioner’s commit- 
ment to that view, the four tobacco 
manufacturers agreed not to engage in 
litigation to ascertain whether the lists | 
constitute trade secrets under paragrap 
20(1)(a) of the Act. The Information 
Commissioner therefore expressed no 
opinion on whether the lists might be 
classified as trade secrets. Litigation 
over paragraph 20(1)(a) (trade secrets) 
would have been time-consuming and | 
costly and, at best, simply have delayec 
the consideration given to the exemptic 
based on paragraph 20(1)(b). At worst! 
(from the complainants’ standpoint) 
litigation would have upheld the claim fo 
exemption of trade secrets and no rec- 
ords or information at all would becom 
available because protection from dis- 
closure of trade secrets is mandatory. © 


The compromise solution, in the opinior 
of the Information Commissioner, pro-. 
tected the right of the third parties not’ 
to have confidential commercial infor- 

mation disclosed without compromisii 
unreasonably the public interest in d 
closure under the Act. 


The manufacturers agreed to compile 
and deliver to the minister of National 
dealth and Welfare, within two months, a 
ist for public disclosure which would 
nclude all additives available for use in 
cigarette and fine-cut tobacco products 
manufactured in Canada. All additives 
dreviously reported to the department 
rior to the time of the first access re- 
juest were to be on the list; all additives 
jresently in use in Canada were to be on 
‘he list; and any new additives used by 
‘he manufacturers which were not al- 
Becy on the list would be added on an 
annual basis. 


[fhe manufacturers also ensured that the 
idditives had been approved for use in 
he United Kingdom in conformity with 
juidelines prepared by the Hunter Com- 
nittee (an independent scientific com- 
nittee on smoking and health) or that 
hey appeared on the so-called West 
German list prepared under the authority 
of the Nutrition and Consumer Goods 
aw of the Federal Republic of Germany. 
The Canadian manufacturers also had 
‘0 ensure that any additions to the list 
would have met the United Kingdom 
and West German standards. 

| 

The manufacturers also agreed to pro- 
vide the Minister with a proposal for re- 
ease of the list to the public. 

A recommendation incorporating this 
solution was provided to the Minister 
and a list more extensive than expected 
Was released. This list included every 
additive in the Hunter Committee list 
and hundreds of additives on the West 
German list. AS a result the disclosure 
did not give a reasonable idea of what 
additives might be found in Canadian 
cigarettes. The manufacturers pointed 
out that 95 per cent of their cigarette 
Products contain few additives, but the 
list is lengthy because of the great diver- 
Sity of additives available for use. 


| 


The four manufacturers also agreed to 
cooperate with individual Canadian 
physicians whose patients suffer from 
allergies which may be caused by 
smoking Canadian tobacco products 
containing one or more of the listed 
additives. They did not undertake to 
disclose proprietary information re- 
garded as trade secrets and said that in 
most cases their assistance would pro- 
duce a recommendation that the patient 
simply stop smoking. 


Third Party Protected 
File: 051 


Institution: Public Works Canada 
Complaint: Refusal - exemption [18(b)] 
Finding: Not supportable 

Disposition: Dismissed 

Result: No action 


An individual applied to the Department 
of Public Works for disclosure of a lease 
between the Department of Public 
Works and a third party for an Ottawa 
building occupied by the federal gov- 
ernment. 


The records were exempted under para- 
graph 18(b) on the grounds that dis- 
closure could reasonably be expected 
to prejudice the competitive position of 
a government institution. 


The individual complained, stating that 
he was requesting “no more than a copy 
of a document in the public domain”. 
The investigation found that the lease 
was not a document in the public do- 
main, nor had the department registered 
a notice of the lease in the Ottawa Land 
Registry Office. (Registration of a lease 
is not required under Ontario law, but 
can be used to give notice to anyone 
who may be interested that a property 
is under a lease.) 


AZ 


Departmental officials were asked to 
make representations at a meeting with 
the Information Commissioner and the 
investigator. The officials submitted that 
disclosure part way through the term of 
the lease would be prejudicial to the 
government's competitive position in 
the real estate rental market. 


The investigation included a review of 
the Government Contracts Regulations, 
Government Land Acquisition Regula- 
tions, Government Land Option Regula- 
tions, and the Treasury Board Adminis- 
trative Policy Manual concerning lease 
contracts, which indicated that it is nor- 
mal government policy to maintain con- 
fidentiality in such contractual matters. 
United States case law was also con- 
sulted to determine how similar situa- 
tions had been handled under the United 
States Freedom of Information Act. 


The case in the United States is Federal 
Open Market Committee vs. Merrill 

443 U.S. 340, 61 L.Ed 2d 587, 99 S.Ct. 
2800 (1979). In a dispute over the dis- 
closure of information concerning gov- 
ernment contracts, the U.S. Supreme 
Court considered the 5th exemption 
under the Freedom of Information Act, 
9 U.S.C. 552(b), which permits with- 
holding of 


(5) Inter-agency or intra-agency 
memorandums or letters which 
would not be available by law to a 
party other than an agency in liti- 
gation with the agency. 


Mr. Justice Blackmun at 443 U.S. 359 
ruled that 


“The theory behind a privilege for 
confidential commercial informa- 
tion generated in the process of 
awarding a contract...is...that the 
Government will be placed at a 
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competitive disadvantage or that 
the consummation of the contrac 
may be endangered. Consequer 
the rationale for protecting such 
formation expires as soon as the 
contract is awarded or the offer 

withdrawn.” 


The Court observed, at 443 U.S. 363, 
that the sensitivity of the commercial 
secrets involved and the harm that 
would be inflicted upon the governme 
by premature disclosure should serve 
as criteria in determining whether the 
exemption 5 privilege is applicable. 


The United States case deals with an 
exemption under U.S. law which is 
vastly different from paragraph 18(b) ¢ 
the Canadian Access to Information A 
However, the Commissioner thought it 
reasonable, in a matter under section 
of the Canadian Access to Informatior 
Act, to apply the same pratical logic 
followed by the U.S. Court. That is, wi 
the passage of time, the case for secret 
weakens. | 


In this complaint it was not necessary. 
consider whether the lease should hav 
become disclosable immediately upon 
its execution, which preceded the re- | 
quest by several years. The Commis- | 
sioner acknowledged that disclosure | 
of the terms of a lease immediately af' 
it has been signed could prejudice the 
competitive position of the governmer 
in negotiating other leases. At some 
point, however, the information be- 
comes stale and its disclosure is | 
innocuous to the government. Withou. 
determining the competitive state of | 
affairs when the lease was executed, ¢ 
in September, 1983, when the access | 
request was made, the Commissioner | 


ESSEC 


was Satisfied that in September, 1985, 
disclosure of the lease information was 
unlikely to have any substantial pre- 
udiciai effect on the competitive posi- 
‘ion of the government. 


ff exemption under paragraph 18(b) 
were the only issue, the Commissioner 
nould have recommended that the 
Department disclose the terms of the 
ease to the applicant. However, by 
firtue of paragraph 35(2)(c) of the Act, 
any third parties that might be materi- 
ally affected by disclosure were en- 
‘itled to an opportunity to make repre- 
sentations to the Commissioner. 


The third party named in the lease stated 
hat because there were a number of 
years left to run on the lease, its dis- 
slosure would have an adverse effect on 
he party's competitive position and 
sontractual and other negotiations. [To 
‘ully explain this position would disclose 
Jetails of the lease itself and undermine 
he protection which the Act affords 
hird parties.] The Commissioner, be- 
sause of the details of the lease and the 
somewhat unusual circumstances of the 
nase, was Satisfied that disclosure was 
\ot warranted because of paragraphs 
20(1)(c) and (d) of the Act. Those pro- 
fisions which had not previously been 
aised as grounds for exemption, read 
is follows: 


~  20.(1) Subject to this section, the 

head of a government institution 

shall refuse to disclose any record 
requested under this Act that 
contains... 


(C) information the disclosure of 
' which could reasonably be ex- 
pected to result in material financial 
loss or gain to, or could reasonably 
be expected to prejudice the com- 
petitive position of, a third party; or 


(d) information the disclosure of 
which could reasonably be ex- 
pected to interfere with contractual 
or other negotiations of a third 


party. 


While the Commissioner found that the 
complaint about exemption of the lease 
document from access on the grounds 
of section 18 of the Act was not justified, 
the government's decision not to release 
the record was supported on the basis 
of the argument raised by the third party. 
The complaint of refusal to disclose was 
not supportable and was dismissed. 


FPAG Meeting Documents 
File: 052 


Institution: External Affairs 

Complaint: Refusal - exemption [15(1), 
21(1)(a) and (b)] 

Finding: Supportable 

Disposition: Resolution negotiated 

Result: Resolved in part 


On August 8, 1983, the applicant re- 
quested information from External 
Affairs concerning meetings of the For- 
eign Policy Advisors Group (FPAG). He 
specified the following: 


(i) time, place and full list of partici- 
pants; 

(ii) all records that would enable 
him to know the agendas, the 
contents of any discussion 
papers presented and any ac- 
tion arising from these papers; 

(iii) all records that would indicate 
the success of these meetings 
and all records dealing with the 
termination or suspension of 
such meetings; 


(iv) all records that concerned travel 
expenses paid participants by 
External Affairs and all records 
dealing with any other costs 
associated with the meetings. 


On September 9, 1983, the department 
acknowledged the request and advised 
the applicant of a 30-day extension be- 


cause of the volume of material involved. 


On October 7, 1983, some information 
was made available but other records, 
or portions of records, were exempted 
under subsection 15(1) and paragraphs 
21(1)(a) and 21(1)(b) of the Act. 


A complaint was made November 8, 1983. 


The investigator met with External 
Affairs on November 10, 1983, and 
November 14, 1983, and learned that 
some of the discussion papers for two- 
day Foreign Policy Advisors Group 
meetings in 1981, 1982 and 1983 had 
been totally exempted. 


The records released detailed the pur- 
pose of the FPAG, its membership, the 
month of the first meeting, membership 
for 1982 and 1983, and time and place of 
meetings. Thus portion (i) of the access 
request was satisfied. Also released 
were files containing general informa- 
tion, including the agendas for the three 
meetings, satisfying one-third of the re- 
quest under (ii). 


The balance of the (ii) request was for 
discussion papers presented at the 
meetings and any action arising from 
these papers. The investigator learned 
that such papers were circulated in ad- 
vance of the second and third meetings 


20 


and those prepared in advance of the 
1982 FPAG meeting were all exemptec 
under subsection 15(1) and paragraph 
21(1)(a) of the Act. Those completed 
for the third meeting were exempted 
under section 15 and paragraphs 
21(1)(a) and 21(1)(b) of the Act. 


Under part (iil) of the request, the app! 
cant asked for information about the 
success of these meetings and all rec- 
ords dealing with termination or sus- 
pension of such meetings. The depart- 
ment had advised him that no such 
records existed as there was never any 
consideration given to Suspending or 
terminating FPAG meetings. The only 
document they had that could be con- 
sidered an evaluation of a meeting was 
a telex dated February 11, 1983, which 
went out after the third FPAG meeting 
Two sentences of this telex were ex- 
empted under section 15 of the Act an 
the balance was released. 


Portion (iv) of the request, which dealt 
with expenses and costs borne by the 
department for these meetings, was 

satisfied by release of appropriate files 


At numerous meetings with officials of 
the department it was suggested that tr 
severance principle be applied so that 
the applicant could receive portions of 
the withheld information. In May, 1984. 
the department appeared prepared to 

release some portions of the documer 
in compliance with the severance prin 
ple. However, weeks later, the Commis 
sioner’s office learned that the two | 
persons assigned to conduct the revie! 
were on duty in Europe. On June 18, | 
1984, the Information Commissioner 

advised the Under-Secretary of State 
that it had been 10 months since the 
applicant made his request and it had 


‘en almost three months since depart- 
»ntal officials had agreed to consider 
p severance principle and that the 
immissioner recommended that a de- 
‘ion be reached on or before July 9, 
(34. 


le investigator had pointed out that 
ocument “Canada-U.S. Relations: 
itions for the Future” had been pub- 
hed and because of this, the Access to 
Be ation Act did not apply. Notwith- 
ynding this External Affairs provided 
ne to the complainant free of charge 
July 6, 1984. 

| 


| 


the same date, the Secretary of State 
eased seven severed documents and 
2 document in full. It had been ex- 
ypted under paragraph 21(1)(a), but 

} author did not appear to have been a 
lic servant at the time of its writing 
id the Commissioner suggested that 

| paragraph only applied to docu- 
ints prepared by public servants. 


's Commissioner was satisfied that 

| remainder of the exemptions were 
‘rect in law and in fact. The complain- 
| requested that the Coriamissioner 
‘sider whether he was entitled to an 
Hex of the records that were relevant 
(nis request but no such index exists. 
le Commissioner was satisfied that 

h complainant had received every- 

Ing to which he was entitled. 

lury to Canada’s Economic 
terests 


: 085 


Ititution: Public Works. Canada 
-mplaint: Refusal - exemption [18(b) 
and (d)] 

‘ding: Not supportable 

position: Dismissed 

‘sult: No action 


Access was sought to records dealing 
with all correspondence, agreements, 
contracts, tenders and lease arrange- 
ments relating to the acquisition of 
property, the supply of services and the 
construction of a building to be leased 
from private interests. 


The department claimed exemptions in 
the economic interests of Canada [18(b) 
and (d)], and a complaint was launched. 


An investigation and representations by 
the department satisfied the Commis- 
sioner that at the time of the complain- 
ant’s request, the withheld information, 
if disclosed, could reasonably have been 
expected to be materially injurious to 
the financial interests of the Govern- 
ment of Canada or could reasonably 
have been expected to result in an un- 
due benefit to some person. 


Names of Radio Frequency Users 
File: 089 


Institution: Communications 
Complaint: Refusal - exemption 
[15(1)(i)(i1), 15(1)(c), 
16(1)(d), 16(2), 17 and 19(1)] 
Finding: Well-founded 
Disposition: Report to Minister 
Result: Resolved in part 


This complaint involved a request for 
access to “the list of all authorized radio 
frequencies and authorized users of 
such frequencies in the Metropolitan 
Toronto area...”. 
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The names of all radio licensees were 
withheld from the complainant on the 
ground that they were personal informa- 
tion exempted under section 19. The 
Commissioner recommended release 
on the basis that the names of licensees 
are not protected from disclosure under 
the definition of “personal information” 
in section 3 of the Privacy Act. While the 
Minister did not agree with the Commis- 
sioner's finding, he agreed to disclose 
all information exempted under section 
19. 


The Minister's rationale for disclosure 
was that release of the radio licensees’ 
names, call signs, frequencies and 
other technical information is in the 
public interest and thus clearly out- 
weighs any invasion of privacy. Accord- 
ingly, he authorized the release under 
subparagraph 8(2)(m)(i) of the Privacy 
Act. 


The investigation confirmed as appro- 
priate the exemptions claimed by the 
department under international affairs 
[15(1)(i)(ii)], defence [15(1)(c)], 

law enforcement [16(1)(d)], security 
[16(2)] and the safety of individuals [17]. 


Meat Inspection Reports 


File: 095 

Institution: Agriculture Canada 

Complaint: Refusal - exemption [20(1)(c) 
and (d)] 

Finding: Well-founded 

Disposition: Report to Minister 

Result: Resolved in part 
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The applicant requested access to 19 
and 1983 Canadian meat inspection r 
ports on U.S. meat packing plants an 
Kitchener area Canadian meat inspec 
tion audit team reports to June 20, 19 


The department provided copies of be 
types of reports, exempting portions a4 
confidential business information 
[20(1)(b), (c) and (d)]. 


In a letter received on January 11, 19 
the applicant objected to the exemp- 
tions under 20(1)(c) and (d). Subse- 
quently the department withdrew the 
exemption made under 20(1)(d). 


The complainant had obtained the 
same, or similar, meat inspection re- 
ports under the U.S. Freedom of Inforr 
tion Act and contended that it made r 
sense that Canadians should be denie 
information from the Government of — 
Canada that could be obtained from 
Washington. 


| 


During the investigation, an opportuni 
was provided for the department and tl 
37 meat-packing firms to show the Infc 
mation Commissioner what defined 
injury might arise from the release of. 
the exempted information. None of thi 
representations provided persuasive 

examples of injury. | 


Further, while reports prepared by | 
Canadian and U.S. meat inspectors ar 
filed in Washington have been release 
by the U.S. Department of Agriculture’ 
under the Freedom of Information Aci 
since 1972, the United State Departme 
of Agriculture was not aware of North’ 
American meat industry firms sufferin: 
business losses as a result of disclosul 
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he Commissioner recommended re- 
vase and advised the Minister that the 
ead of a government institution may 
isclose any record containing confi- 
ential business information “if such 
isclosure would be in the interest of 
ublic health [20(6)] and if the public 
iterest in disclosure clearly outweighs 
f importance any financial loss or gain 
), Or prejudice to the competitive posi- 

n of a third party.” She also referred 
) the department’s meat inspection 
jandate which, in part, is “to provide 
onsumers with sound, safe, whole- 
ome, correctly labelled meat 
roducts....”. Therefore, a concern for 
ublic health appears to be the purpose 
f such inspections. She pointed out 
vat exempted comments relate to non- 
ompliance with sanitary or processing 
andards and disclosure would keep 
ie public properly informed whether 
acking plants adhered to the appro- 
riate standards. Furthermore, she 
ated, officials may make explanatory 
smarks when releasing records, should 
ley think it necessary. 


he Minister agreed to implement the 
ommissioner’s recommendation, sub- 
ct to notification to third parties of 

ieir right to a judicial review of his 
scision. Disclosure was made to the 
omplainant of all previously exempted 
artions of the reports under 20(1)(c), 
ith the exception of the reports of third 


arties who had opted for judicial review. 


Duty on Crystal 
File: 106 


Institution: Revenue Canada (Customs 
and Excise) 

Complaint: Refusal - exemption [13(1)(a), 
16(1)(c)(i), (ii), (iii) and 
21(1)(a)] 

Finding: Supportable 

Disposition: Resolution negotiated 

Result: Resolved in part 


The complainant sought access to all 
Revenue Canada (Customs and Excise) 
records “pertaining to a review of the 
value for duty of cut crystal tumblers 
and stemware containing a minimum of 
24 per cent lead originating from Czech- 
oslovakia, Hungary and the German 
Democratic Republic and all records 
pertaining to a valuation ruling dated 
August 24, 1983, concerning the same 
items”. 


As a result of our investigation, the 
department released a number of the 
previously-exempted records. The re- 
maining exempted records were found 
to be supportable because they were re- 
ceived in confidence from the govern- 
ment of a foreign state, [13(1)(a)], con- 
tained information about an investigation 
that would reveal the identity of a con- 
fidential source of information or infor- 
mation obtained during an investigation, 
the disclosure of which could be inju- 
rious to law enforcement [16(1)(c)(i), 
(ii), (iii) ]; or contained advice or recom- 
mendations developed by or for a gov- 
ernment institution or a minister 


[21(1)(a)]. 
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Security Policies 
File: 109 


Institution: Public Archives Canada 


Complaint: Refusal - exemption [13(1)(a) 


and (b), 15(1)(d)(ii) and 
16(1)(c)(1/)] 
Finding: Supportable 
Disposition: Resolution negotiated 
Result: Resolved in part 


The complaint involved a request for 
access under the Access to Information 
Act for a number of files and specific 
documents originating with several 
departments but held by Public Archives 
Canada. The applicant requested infor- 
mation from the RCMP, Privy Council 
Office and External Affairs records con- 
cerning “Security Policy 1939-1957”. 


The request was made on October 12, 
1983, and some of the information was 
refused by Public Archives in three 
separate letters under paragraphs 
13(1)(a) and (b), subparagraph 
15(1)(d)(ii), subparagraph 16(1)(c)(ii), 
section 17 and subsection 19(1). The 
complainant challenged the exemptions 
under sections 13, 15 and 16 of the Act. 


As a result of the investigation, Public 
Archives disclosed a number of records 
Originally exempted under sections 13, 
15 and 16 of the Act. The Commissioner 
concluded that the remaining exemp- 
tions under paragraphs 13(1)(a) and 
(b), subparagraphs 15(1)(d)(ii) and 
16(1)(c)(ii) had been correctly applied. 
Information may be exempted under 
paragraphs 13(1)(a) and (b) if it is ob- 
tained in confidence from the govern- 
ment of a foreign state or an institution 
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thereof or from an international organ 
zation of states or an institution theres 
under subparagraph 15(1)(d)(il) if it is 
obtained or prepared for the purpose 
intelligence relating to the detection, 
prevention or suppression of subversiv 
or hostile activities; and subparagrapr 
16(1)(c)(ii) if it reveals the identity of é 
confidential source of information. 


In his letter of complaint, the complai 
ant expressed the concern that the spi 
of the Access to Information Act did ni 
allow for a more restrictive interpreta- 
tion than previously established rules 
for disclosure of information. Those 
previous guidelines, as well as the Prir 
Minister's statement in the House of 
Commons on May 1, 1969, setting outt 
basis for the “thirty-year rule”, were e» 
amined. The Commissioner found tha 
the exemptions applied by Public 
Archives in this instance were no mor 
restrictive than they would have been 
prior to the Act coming into force. 


Leaded Gasoline | 


File: 123(1/2) 

Institution: Energy, Mines and Resou 

Complaint: Refusal - exemption [13(1 
14, 20(1)(a), (b) and (c)a 
21(1)(a) and (b)] | 

Finding : Supportable 

Disposition : Resolution negotiated 

Result : Resolved in part 


! 
! 
| 
—_—_—_—_—_—_—————_ee_e_es__e___eeeeeeee 
ec se LS 


he requestor sought access to “all 
ecords that will enable me to know of 
ye department's 1982 and 1983 reports 
oncerning the federal government pro- 
osals to reduce the level of lead in 
anadian gasoline”. A similar request 
‘as sent to Environment Canada. On 
ecember 9, 1983, Energy, Mines and 


esources (EMR) informed the requestor 


jat 76 pages were available for review 
their offices. They also noted that 
lome records or portions thereof were 
xempted as protected third party in- 
yrmation [20(1)(b) and (c)] and as ac- 
ounts of advice and deliberations 
21(1)(a) and (b)]. In addition, third 
arties were being contacted by EMR 
ad additional disclosures were pos- 
ble after January 6, 1984. The re- 
uestor viewed the 76 pages at the de- 
artment on January 17, 1984. 


in February 1, 1984, an additional 147 
ages were made availabie for review. 
ome records continued to be exempt- 
J following representations by third 
arties [20(1)(a), (b) and (c)] as aresult of 
ie department’s decision to exempt in- 
mation from another government 
3(1)(c) and 14], or due to advice or con- 
Jitations [21(1)(a) and (b)]. 


In February 29, 1984, the individual 
3gistered a five-part complaint con- 
arning: 


(a) The deletions made by EMR to 
_the document Lead Phase-Down: 
~EMR Concerns and the exemptions 
cited... The 20(1)(c) and 21(1)(a) 
exemptions were made to material 
already in the public domain... 


_(b) The document, “Implications of 
‘Reduced Lead-in-Gasoline Limits 
for the Canadian Lead-Industry” was 
withheld by EMR but produced by 
Environment Canada. 


(c) Five letters sent in 1983 from EMR 
Officials to officials of Environment 
Canada which were released by Environ- 
ment Canada but not by EMR... 


(d) The discrepancy in the amount of 
time taken by the departments in 
responding to the request. 


(e) All other inconsistencies in the 
actual records released in the field 
where there is overlapping, including 
the three letters between the two 
departments in 1982 that were re- 
leased by EMR but not by Environ- 
ment Canada. 


The individual also made a broader 
complaint of a “fortress mentality” in 
the department. 


The Commissioner reported the results 
of the investigation: 


(a) Following consultations with 

EMR pages 2, 4, 6, and 8 of the docu- 
ment Lead Phase-Down: EMR Con- 
cerns containing portions previously 
exempted under paragraphs 20(1)(c) 
and 21(1)(a) were released in full on 
May 15, 1985. 


(b) As a result of the investigation, EMR 
said that the exempted paper “Impli- 
cations of Reduced lead-in-gasoline 
limits for Canadian lead industry” 

had been made public as an ap- 
pendix to an Environment Canada 
report. This paper was released on 
May 15, 1985. 


(c) The five letters were not disclosed 
by EMR because, in their judgement, 
the contents did not fall within the 
bounds of the request. With the 
wording of the request in mind, the 
investigator agreed that four did not 
come within the bounds of the re- 
quest. The fifth letter, dated July 15, 
1983, was released to the complain- 
and on February 6, 1986. 


(d) The investigation showed that the 
departments took different periods 

of time because Environment 
Canada records were centralized, as 
is decision-making on access. Only 
two third parties required contact 

by telephone. In EMR, each sector of 
the department controls its files and 
a review committee consisting of a 
representative from each sector, a 
legal adviser and departmental access 
staff must convene to review all rec- 
ords when responding to the request. 
Coupled with the need to corres- 
pond with 13 third parties and await 
replies, this situation accounted for 
the time taken by EMR. 


(e) Environment Canada confirmed 
that the three 1982 letters between 
departments, released by EMR but 
not by Environment Canada, were 
accessible to the complainant when 
Environment Canada records were 
being reviewed. 


The investigation did not disclose any 
irregularities in the handling of the re- 
quest by either department. Differ- 
ences in organization, record keeping, 
and decision making resulted in the 
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time difference in processing the re- 
quests. A slight difference in wording 
between the requests explained why 
some records were being supplied 
by one department and not the othe 
further complication was the lack of 
communication about the requests b 
tween the departments. In addition, 
officials handling the request were ir 
experienced. The Act had been in fo 
for only three months, and variations 
in the implementation and interpreta- 
tion of the Act were inevitable at the 
early stage. 


All the exempted records or parts 
thereof were examined and EMR has 
since made additional disclosures to 
the complainant. The Commissioner 
was Satisfied that the remaining ex- 
emptions under section 14, subsectic 
19(1) and paragraphs 13(1)(c), 20(1)( 
(c) and (d) and 21(1)(a) were correct 
applied by the department. 


Information Received in Confiden 
j 
{ 


Files= G7Gly2) 


Institution: Health and Welfare Cana 
Complaint: Refusal - exemption [13(, 

and 20(1)(a) and (b)] | 
Finding: Well-founded | 
Disposition: Report to Minister 
Result : Resolved in full 
A complaint against Health and Welt! 
Canada dealt with a refusal to disclo: 
a portion of records under its contro) 
and alleged that the department 
“encouraged secrecy” and that there’ 
were “general problems” in response’ 
access requests. | 


j 
4) January 30, 1984, the complainant 
yuested records relating to a list of 

juests from other parties that their 

cords be treated as confidential and 
his not releasable [13(1)(c), 20(1)(a) 

d (b)]. 


ie department had indicated that it 

id difficulty interpreting the request and 
| February 14, 1984, the complain- 

t had advised them in writing that he 
as referring to lists of “in confidence” 
‘omission claims (either specific or 
(neral) received from government or 
(er agencies with reference to section 
‘of the Access to Information Act or 
«ction 19 of the Privacy Act, as well as 
hm third parties with reference to sec- 
in 20 of the Access to Information Act. 
asked that the lists be to the end of 
nuary, 1984, or later, that they name 
{2 actual agency and indicate whether 
2 request received was a general claim 
(“in confidence” treatment or merely 
ir specific classes of information. He 
fught access to actual correspond- 
«ce between the department and the 
(ner party and also to “in confidence” 
aims submitted to Health and Welfare 
nada before any actual access re- 
ests had been filed that might involve 
“plying such exemptions. 


9 April 13, 1984, Health and Welfare 
(nada informed the complainant that 
Sts” of government institutions and 


(rporations, as requested, do not exist. 


he department acknowledged having 
iceived correspondence from prov- 
i0es and corporations and indicated it 


aS awaiting their consent to release. 


On May 30, 1984, the department said 
that it had received the requested type of 
correspondence from six provinces, 
three of which had agreed to release. 
Correspondence from the remaining 
three provinces was exempted under 
paragraph 13(1)(c) of the Access to /In- 
formation Act. Health and Welfare 
Canada also stated it would release all 
10 corporate letters received requesting 
confidentiality, except for specific trade 
secrets which were exempted under 
paragraph 20(1)(a) of the Access to /n- 
formation Act. 


The information withheld from the com- 
plainant pursuant to paragraph 20(1)(a) 
of the Access to Information Act concern- 
ing “in confidence” claims from 
corporations dealt specificaily with 

trade secrets. The Information Commis- 
sioner was Satisfied that, if these records 
were released, they could injure the 
competitive position of the third party. 


The part of the complaint described as 
a “general problem” concerned inter- 
action between the complainant and 
two staff members of the Health and 
Welfare Canada Access to Information 
Office. This specific problem was dis- 
cussed during a meeting with the dep- 
uty minister, National Health and Wel- 
fare, and restated in a letter. As a result, 
the Information Commissioner was con- 
fident that similar problems would not 
recur. 


The complaints of refusal to disclose the 
records and of encouraging secrecy 
were considered to be one and the same. 
The Information Commissioner con- 
cluded that the total exemption of the 
records from three provinces under 
paragraph 13(1)(c) of the Access to In- 
formation Act was not justified. This 
material was supplied to Health and 
Welfare Canada after the Access to /|n- 
formation Act was promulgated and was 
not at that time labelled confidential 
and did not fall within the categories of 
information the provincial ministries 
consider as given in confidence. The In- 
formation Commissioner doubted that 
such a record, not previously designated 
as Classified, and written after July 1, 
1983, could retroactively be declared to 
have been provided in confidence. 


Representations from Health and Wel- 
fare Canada did not persuade the Infor- 
mation Commissioner that the depart- 
ment’s reason for refusing access to the 
records requested was supportable 
under the Act. 


On February 15, 1985, a report was pro- 
vided to the minister of National Health 
and Welfare recommending release on 
or before March 8, 1985, of the provincial 
ministry records exempted under para- 
graph 13(1)(c). In accordance with sub- 
section 37(1), the Commissioner asked 
that notice be given of any action taken, 
Or proposed to be taken to implement 
the recommendation or alternatively 
that reasons be given why no such 
action had been or was proposed to be 
taken. 
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On February 28, 1985, an interim re- 
sponse from the Deputy Minister ind 
cated that before he could respond t 
the recommendation, he had to seek 
views of the deputy minister of Justi 
the secretary of the Treasury Board ¢ 
the secretary to Cabinet for Federal- 
Provincial Relations. 


On receipt of the reply the complain: 
was advised by the Commissioner's 
office, as required under the Act, tha 
his complaint was considered well- | 
founded. 


On March 19, 1985, the Minister wrote 
the Commissioner as follows: | 


“On February 26, 1985, [the Dep 
Minister] asked you on my beha 
extend your deadline to March 3 
1985, in order to consult with ot 
government officials. Such con- | 
sultations have now taken place, 
and | have instructed my Depart 
ment to take the folllowing actio 
The provincial institutions con- | 
cerned will be contacted again t. 
see if they are prepared to cont 
your position on the issue and t 
consent to the disclosure of thei, 
letters pursuant to paragraph 13 
of the Access to Information Aci 


| 
“If they accept, | would expect tl 
department to be able to release 
letters to [the complainant] on in 
same date.” 


}March 22, 1985, after this office had 
tten to the Minister, the complainant 
ite directly to the Minister setting 

ther deadline for the release of the 
uuested information. The Information 
nmissioner wrote to the complainant 
March 28, 1985, expressing concern 
this action which could cause confu- 
4 in the minds of the Minister and his 
ials. 


‘April 3, 1985, the Minister wrote to 
complainant with a copy to the Infor- 
sion Commissioner as follows: 

‘arlier today... | received a letter from 
Deputy Attorney General of Ontario, 
iveying authorization on behalf of all 
‘tario departments concerned for the 
‘ase to you of the letters in question... 
fimilar authorization from New Bruns- 
ik was received yesterday. Accord- 

y, | am able to attach copies of all the 
vincial letters you have requested”. 


»rmation Given in Confidence 
{ 
i 168(1/2) 


tution: Royal Canadian Mounted 

| Police 

mplaint: Refusal - exemption [13(1)(b) 
and (c) and 16(1)(b) and (c)] 

ding: Well-founded 

l90sition: Report to Minister 

ult: Resolved in part 


! RCMP refused access to submis- 

hs from other governments or corpo- 
ions on the basis that the records 

uld be considered “in confidence” 

| therefore protected from disclosure. 
b RCMP also refused access to 

sonal data sharing’ agreements 

Je under paragraph 8(2)(f) of the 
lacy Act. 


On April 27, 1984, the RCMP informed 
the complainant that the only “personal 
data sharing” agreements they had rela- 
tive to paragraph 8(2)(f) of the Privacy 
Act were those between the Depart- 
ment of Justice and the Provincial 
Attorneys-General. The RCMP “under- 
stood that” the complainant had re- 
ceived copies of these “personal data 
sharing’ agreements from the Depart- 
ment of Justice but informed him that 
he could receive copies or review them. 


As to the submissions from other gov- 
ernments, the RCMP informed the com- 
plainant that documents relating to 
eight “in confidence ” claims had been 
located. Three were from corporations, 
four from provincial government institu- 
tions and one from an international 
organization. 


Three of the provincial government 
institutions’ “in confidence” claims 

were exempted under paragraph 
13(1)(c) and related RCMP corres- 
pondence was exempted under para- - 
graph 16(1)(c). The Information 
Commissioner concluded that the total 
exemption of these documents was not 
justified. Material from one provincial 
ministry had been supplied to the RCMP 
after the Access to Information Act came 
into force and was not at that time 
labelled as confidential. It did not fall 
within the categories of information the 
provincial ministries themselves con- 
sider as given in confidence and the 
Commissioner doubted whether a rec- 
ord, not previously designated as classi- 
fied, and written after July 1, 1983, could 
retroactively be declared to be provided 
in confidence. 
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The “in confidence” claim of the interna- 


tional organization was exempted under 
paragraph 13(1)(b) and related RCMP 
correspondence was exempted under 
paragraph 16(1)(c). The Information 
Commissioner considered these ex- 
emptions and a partial exemption under 
paragraph 16(1)(b) in respect of a fourth 
provincial government institution’s “in 
confidence’ claim, to be correct in fact 
and in law. 


The documents requested relating to 
corporations were released without 
exemption. 


On February 5, 1985, a report to the 
Solicitor General of Canada recom- 
mended release on or before March 8, 
1985, of the provincial ministry records 
exempted under paragraph 13(1)(c). In 
accordance with subsection 37(1) of the 
Access to Information Act, the Minister 
was asked to provide a notice of any 
action taken, or proposed to be taken, 
to implement the recommendation or be 
provided with reasons why no such 
action has been or is proposed to be 
taken. 


On March 8, 1985, the Solicitor General 
replied that he would seek legal advice 
and consult with the departments con- 
cerned and advise of his proposed 
course of action “on or before April 1, 
1985”. 


In accordance with subsection 37(3), 
the Information Commissioner reported 
the finding and the Minister’s response 
to the complainant. 


While awaiting the Minister’s action, the 


complainant wrote directly to the 
Minister setting another deadline. 
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On April 2, 1985, the Minister replied 
to the Commissioner that “...as a res 
of the further consultation referred t 
my letter of March 8, the three releve 
institutions... have now given their cc 
sent to the disclosure of the records 
quested by [the complainant].” 


Cellular Mobile Radio 
File: 178 


Institution: Communications 

Complaint: Refusal - exemption [14,: 
15(1)(g), (fA) and (i), 19(7 
20(1)(a) and (b), 21(1)(a) 
and (b) and 23] 

Finding: Supportable 

Disposition: Resolution negotiated 

Result: Resolved in part 


| 


In his access request, the applicant | 
sought certain records dealing with } 
cellular mobile radio policy and lic- — 
ences. The department released som 
of the records but exempted others. 
The complainant objected to the ex- | 
emptions, claiming that facts in the 
public portion of the cellular applica- 
tions were not exemptable in letters ¢ 
other correspondence within the de- | 
partment. | 
| 


As a result of the investigation, a 

number of additional records relating! 
to the request were made available tc! 
the complainant. | 


The Commissioner informed the com 


| 


plainant that she was satisfied that th. 
remaining records refused under sec-| 
tion 14, paragraphs 15(1)(g), (h) and | 
(i), Subsection 19(1) and paragraphs © 
20(1)(a) and (b), paragraphs 21(1)(a) 
and (b) and section 23 were examine. 
and that the exemptions had | 
been correctly applied. 


. 
. 


|cencees’ Privacy Rights 


le: 198 


stitution: Fisheries and Oceans 
ymplaint: Refusal - exemption [19(1)] 
nding: Well-founded 

|sposition: Report to Minister 

bsult: Disputed 


he complaint arose from the Depart- 


ent of Fisheries and Oceans’ refusal 

{ disclose copies of all applications re- 
westing permission to visit the seal 
lints in 1975-1983 under the Seal 
lotection Regulations. 


\e department refused to disclose the 
iquested records on the grounds that 
ey constituted personal information. 


ve Commissioner accepted the de- 
irtment’s view that, generally speak- 
ij, the records would constitute 
‘ersonal information” as defined in 
‘ction 3 of the Privacy Act since they 
icluded the name and address of the 
oplicant, indicated his or her occupa- 
yn and specified the organization the 
idividual represented. The applicant is 
0 required to state the reasons why a 
trmit is requested and this information 
iarguably the personal opinion or view 
( the individual. 


lbwever, the definition of “personal 
formation” contains an exception 
‘ich provides that 


__..for the purposes of...section 19 of 
_ the Access to Information Act, 

_ [personal information] does not 

_ include... 


\ 


(1) information relating to any dis- 
cretionary benefit of a financial 
nature, including the granting of a 
licence or permit, conferred on an 
individual, including the name of 
the individual and the exact nature 
of the benefit... 


The Commissioner believed that rec- 
ords concerning individuals who re- 
ceived permits were releasable under 
this exception. The departmental offi- 
cials disagreed and the Commissioner 
subsequently made a recommendation 
to the Minister. 


The recommendation was not accepted 
and the Minister advised the Commis- 
sioner: 


We are of the view, the addition [in 
the exception quoted above] of the 
‘granting of a licence or permit 
after ‘any discretionary benefit of a 
financial nature’ does not enlarge 
the latter expression, but rather 
serves as an example of what may 
constitute a discretionary benefit of 
a financial nature. The granting of a 
licence or permit would then be ex- 
cluded from the definition of 
‘personal information’, and there- 
fore be subject to disclosure, only 
where such granting constitutes a 
discretionary benefit of a financial 
nature. If Parliament had wanted 
‘the granting of a licence or permit’ 
to stand on its own, i.e. without 
reference to the preceding words, it 
would have been easy to Say it in 
more unambiguous terms or even 
in a separate paragraph of the defi- 
nition ‘personal information’... 
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“We are further of the view that a 
permit to visit and observe the seal 
hunt is not a discretionary benefit 
of a financial nature. The relation- 
ship between such a permit and the 
generation of income appears to be 
very thin, to say the least. It is felt 
that, for a licence or permit to be a 
benefit of a financial nature, the 
licence or permit must authorize the 
Carrying out of a lucrative activity, 
which is hardly the case for a visi- 
tors permit. Observation of the seal 
hunt, which is what is authorized by 
the permit, does not itself generate 
any income.” 


Publicly Available 


File: 200 

Institution: National Defence 

Complaint: Refusal - exemption 
[76(1)(c)] 

Finding: Well-founded 

Disposition: Report to Minister 

Result: Resolved in full 


The complainant had been denied 
access to “transcripts of evidence taken 
before and decision of the Canadian 
Forces Board of Inquiry in 1984 into alle- 
gations that five Department of National 
Defence Inspectors allegedly wrong- 
fully accepted favours in return for 
approving shipments of military equip- 
ment to the United States”. 


Access was denied on the basis that the 
information, if released, could reason- 
ably be expected to be injurious to law 
enforcement [16(1)(c)]. 
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) 
The investigation disclosed that cons; 
tations had been necessary with the : 
RCMP, which was Carrying on an in- 
vestigation. After a number of meet 
with officials, the department agreed; 
apply severance to the record. The | 
Commissioner concluded in a tentati 
finding provided to the complainant, | 
that the application of the exemption! 
was correct. She also believed that tl 
releasable portion of the record migt 
be of no value to the requestor. The 
complainant was invited to make re 

sentations. 


The complainant provided the Com 
sioner with a number of search warré 
which concerned the same subject a 
the record. Based on Attorney-Generé 
Nova Scotia et al. v. Macintyre (1982 
132 D.L.R. 385; 65 C.C.C. (2d) 129mm 
complainant argued that if the inforn; 
tion withheld under the Access to In| 
mation Act needed protection, the se 
argument could have been made aga’ 
release of the search warrants. 

The Commissioner accepted these | 
representations and recommended t 
the Minister that a portion of the infec 
mation be released because it had al: 
ready been made public elsewhere. 
Thus releasing it could not be injuric 
to law enforcement. The recommend: 
tion was accepted and the informatic 
released. However, the Deputy Minist 
of Defence stipulated that “our releas 
the names in this case is being done! 
without prejudice to the position we h' 
consistently taken in withholding the; 
names and identifying features of wil! 
nesses appearing before Boards of | 
Inquiry to protect the department's ir) 
vestigative processes as provided for 
under paragraph 16(1)(c). Conse- 
quently, this particular case should n! 
be construed as a precedent in other 
cases.” 


i 
| 


| 
should be noted that subsequent 
‘endment to the Criminal Code pre- 
nts the media from reporting informa- 
in from search warrants unless con- 
nt is obtained from the individual 
cerned.) 


one Business Information 


me 202 


titution: Regional Industrial Expansion 
Jmplaint: Refusal - exemption 
[(20(1)(b), (c) and (d)] 
ding: Not supportable 

position: Dismissed 

fsult: No action 


§ applicant asked for all records from 
76 held by the Department of Region- 
industrial Expansion (DRIE) which 
Now the assistance given to [a third 
ty] under the Enterprise Develop- 

nt Program”. Records were released 
ject to exemptions under the pro- 
ions of third party information 


)(1)(b), (c) and (d)]. 


le investigation confirmed that the 
semptions invoked by DRIE were justi- 
id under the protection afforded to 

rd parties in section 20. 

j 
le complainant’s counsel requested 
sditional searches to ascertain 

nether the requested information had 
ten made public elsewhere. No evi- 
ince of such disclosure was found. 
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Complaint Withdrawn 


File: 217 

Institution: Transport Canada 

Complaint: Refusal - exemption 
[20(1)(a), (b), (c) and (d)]. 

Finding: Supportable 

Disposition: Discontinued 

Result: No action 


Transport Canada refused to disclose 
the records of an audit performed after 
an airplane crash to protect third party 
information [20(1)(a), (b) (c) and (d)]. 
The department later conceded that 
paragraph (a) was not applicable. 


The Commissioner believed that the in- 
formation could not be exempted under 
subsection 20(1), and approached the 
third party for representations concern- 
ing the release of specific information. 


However, before this procedure was 
completed, the complainant withdrew 
his complaint. 


Business Information 


File: 218(2/3) 

Institution: Agriculture Canada 

Complaint: Refusal - exemption 
[20(1)(a), (b) and (c)] 

Finding: Not supportable 

Disposition: Dismissed 

Result: No action 


This complaint occured when records on 
the safety of a pesticide were withheld as 
confidential business information [20]. 
Enquiries found that the exempted rec- 
ords contained confidential financial, 
commercial, scientific or technical infor- 
mation supplied to the department by a 
third party that had consistently treated 
it as confidential. 
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In addition, disclosure of information 
could cause material financial loss or 
gain or could prejudice the competitive 
position of a third party. 


The complainant was informed that sub- 
section 20(2) of the Access to Informa- 
tion Act was not invoked because no pro- 
duct testing was carried out by or on be- 
half of a government institution. Subsec- 
tion 20(6) of the Act was not invoked 
because there were no indications that 
the disclosure of the exempted informa- 
tion would be in the public interest as it 
relates to public health, public safety or 
protection of the environment. There- 
fore, the Commissioner could not 
support the complaint. 


Pesticides 


Filez216(3/3) 

Institution: Health and Welfare Canada 

Complaint: Refusal - exemption [79(17), 
20(1)(b) and (c) and 21(1)(a)] 

Finding: Not supportable 

Disposition: Dismissed 

Result: No action 


The applicant sought access to records 
held by Health and Welfare Canada on 
the safety of a pesticide. (An identical 
request was sent to Agriculture Canada. 
See exemption 218 (2/3)). 


The department provided the applicant 
with some records but exempted other 
records as personal information, third 
party information and advice or recom- 
mendations developed by or for a gov- 
ernment institution or a Minister of the 
Crown. The applicant Challenged the 
exemptions. Following an investigation, 
the Commissioner was satisfied that 
the exemptions had been properly 
applied by the department. 
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World Fair Information 


File: 220 

Institution: Privy Council Office 

Complaint: Refusal - exemption 
[13(1)(a) and 19(1)] 

Finding: Supportable 

Disposition: Resolution negotiated 

Result: Resolved in part 


In this Case access was sought to 
records the Privy Council Office helc 
the Montreal World Fair. 


When the complainant received the r 
quested records, portions had been ¢« 
empted as confidences of another 
government [13(1)(a)] and personal 
formation [19(1)]. 


As a result of the investigation, the cc 
plainant was granted access to some 
formation which had previously bet 
exempted. The remaining exemptic 
covered personal information on sp 
fic individuals entitled to protectior 
under the Privacy Act, and a report 
confidential negotiations with other 
countries, subject to mandatory ex: 
emption under 13(1)(a). 


The Commissioner’s Office informe 
the complainant that, subject to an 
representations he wished to make, tl 
remaining exemptions by the depart-. 
ment were found to be properly claim 


security Measures 
jle: 221 


astitution: National Defence 

ap Piaint: Refusal - exemption 
[i3.aid,16(2) and 19(7,)) 

Hinding: Supportable 

Jisposition: Resolution negotiated 

tesult: Resolved in part 


| 

“he complainant challenged exemp- 

ions claimed by National Defence. The 
complainant objected when some rec- 
ords he requested from National 

Defence were exempted under the con- 
idences of another government [13], 
nternational affairs and defence [15], 
aw enforcement and investigations 
16(2)] and personal information [19] 
»rovisions of the Act. As a result of the 
nvestigation, and representations to 

ine department, additional records were 
eleased. 

“he complainant had asked the depart- 
nent to limit its review to five hours, and 
he Commissioner reviewed all the 
Jocuments identified in that time by the 
jepartment. Aside from the additional 
‘ecords released, she was Satisfied that 
he records withheld were properly ex- 

2mpted under the Act. 

} 

| 


i 


Cuban Missile Crisis 


File:- 227 

Institution: National Defence 

Complaint: Refusal - exemption 
[13(1)(a)] 

Finding: Not supportable 

Disposition: Dismissed 

Result: No action 


The complainant sought access to “all 
records related to the Cuban missile 
crisis that are under the control of Na- 
tional Defence”. He added: “| am also 
requesting any correspondence or rec- 
ord of communication between Nation- 
al Defence and External Affairs on this 
subject”. 


The department invited the complainant 
to view the records in Ottawa with the 
exception of two records withheld be- 
cause they were received in confidence 
from another government [13(1)(a)]. 
The complainant objected to the depart- 
ment’s refusal to disclose the two 
records. 


A review of the records established that 
the exempted documents were provided 
in confidence by a foreign government 
and that the claim of confidence had 
been checked with that government 
following the complainant’s request. In 
those circumstances, the exemption is 
mandatory under the Act. 


The investigation also confirmed that no 
other correspondence or record of com- 
munication requested by the complain- 
ant existed at the Department of 
National Defence. 
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Injury To International Affairs 
File: 231 


Institution: Privy Council Office 


Complaint: Refusal - exemption [15(1)] 


Finding: Supportable 
Disposition: Resolution negotiated 
Result: Resolved in part 


The complainant requested access to 
Canadian immigration policy records 


respecting immigrants from Israel. The 


department provided the complainant 
with copies of accessible records but 
exempted portions under the 
provisions for international affairs and 
defence [15(1)]. 


The department released additional in- 


formation as a result of the investiga- 
tion. The Commissioner was satisfied 
that the remaining exemptions were 
properly claimed as release could 
Cause injury to the conduct of inter- 
national affairs. 


Existence of Record Neither 
Confirmed Nor Denied 


File: 235 


Institution: Health and Welfare Canada 
Complaint: Refusal - exemption [19(1) and 


20(1)(b) and (c)] 
Finding: Not supportable 
Disposition: Dismissed 
Result: No action 


A lawyer, acting on behalf of a client, 
complained to the Information Com- 
missioner because Health and Welfare 


Canada informed the client that it could 
not comply with a request for a “Notice 
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of Compliance” issued to a named 
manufacturer for capsules or tablets 
pursuant to Section c.08.004 of the 
Food and Drug Regulations. The de- 
partment had stated that, if the inforr 
tion requested did exist, it would be 
exempted as personal information ar 
confidential business information 
[19(1), 20(1)(b) and (c)]. 


The Commissioner informed the cc 
plainant that under section 10 of th 
Access to Information Act, a governm 
institution is permitted to indicate the 
specific provision of the Act on whicl 
refusal is, or could reasonably be ex- 
pected to be based, without indicatin 
whether the record exists, and that st 
was Satisfied the department's refusal 
to provide access without confirming 
denying the existence of the record v 
appropriate in this case. 


The Commissioner also informed the 


complainant that: 


“... Lam of the view that disclosure of 


the existence or non-existence of 
the type of record requested would 
cause the injury contemplated in 
paragraphs 20(1)(b) and (c). Con- 
firmation that a prescription drug 
has or has not reached the notice of 
compliance stage, before approval 
is made public, could seriously 
prejudice the competitive position 

of a pharmaceutical manufacturer 

in the process of seeking approval 
for the use of a new product. As well, 
information provided by pharma- 
ceutical manufacturers for the pur- 
pose of obtaining approval con- 
stitutes confidential technical in- 
formation supplied to the govern- 
ment. It is apparent that such 
information is consistently treated 


_ in aconfidential manner. As a re- 
sult, | am satisfied that, regardless 

_ whether the record requested actu- 
ally exists, the exemptive provisions 
» were ones on which a refusal could 
reasonably be expected to be 

| based. Similarly, if a record of the 

_ type requested contained personal 
| information as defined in the Privacy 
_ Act, exemption of the record could 
reasonably be based on section 19 
| of the Access to Information Act’. 


| 
2rrorism 
. 
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tion: Privy Council Office 

omplaint: Refusal - exemption [13(1)(c)] 
inding: Supportable 

isposition: Resolution negotiated 

esult: Resolved in part 


ne Privy Council Office had exempted 
lof a record relating to terrorism in 
uebec on the basis that it consisted of 
onfidences of another government 


3(1)(c)]. 


saresult of the investigation, the Privy 
ouncil Office released all of the rec- 
rd requested, except one sentence. 


he Commissioner was satisfied that 
lis sentence contained information 
3ceived from another government 
‘hich objected to its release. 


Basis for Exemptions not Accepted 


File: 244 

Institution: Employment and Immigration 
Canada 

Complaint: Refusal - exemption [15(1) 
and 16(2)(a)] 

Finding: Well-founded 

Disposition: Report to Minister 

Result: Disputed 


An individual made an access request 
to Employment and Immigration 
Canada (EIC) for portions of the Immi- 
gration Manual IC (Immigration Classi- 
fied). The department sent portions of 
the records to the applicant, but 
exempted the portions under subsec- 
tion 15(1) and paragraph 16(2)(a) of 
the Act. 


The applicant complained to this 
Office in a letter received on November 
23, 1984. On November 27, 1984, the 
investigator met with EIC officials to 
review the exempted portions of the 
records. On December 6, 1984, the in- 
vestigator and EIC officials carried out 
a chapter-by-chapter review of the ex- 
empted records. A number of specific 
exemptions were questioned. 


EIC informed this Office that consulta- 
tions within the department and with 
other government institutions would 
be required before these questions 
could be answered. Because the in- 
vestigator’s approach had not yielded 
answers to our questions about the 
type of information exempted under 
subsection 15(1) or the injury foreseen 
by release, these concerns were ex- 
pressed in a letter to an EIC official. 
When EIC did not respond for 13 
weeks, the Information Commissioner 
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reported to the Minister, explaining 
the difficulties encountered in com- 
pleting the investigation and recom- 
mending that the exempted portions 
of the records be released. In accord- 
ance with the Act, the Minister was 
asked to give notice on or before 
August 30, 1985, of any action taken or 
proposed to implement the recom- 
mendation or provide reasons why no 
such action would be taken. 


Although the Minister’s office ack- 
nowledged receipt of the report on 
August 14, 1985, the Minister did not 
respond by August 30, 1985. In her 
letter of September 9, 1985, the Minister 
stated that she had received additional 
documentation to support the exemp- 
tions. She wrote: “I trust the review of 
the additional documentation by your 
office will result in your Support by your 
exemptions invoked by the Canada 
Employment and Immigration Com- 
mission”. 


This additional documentation con- 
sisted of recommendations by two 
other government institutions that 
specified portions of the Immigration 
Manual (Immigration Classified) 
should be withheld. The Commissioner 
was Satisfied that this additional docu- 
mentation provided no significant sup- 
port for the exemptions invoked by 
EIC. As a result, she found no reason 
to alter the recommendation to the 
Minister that the exempted portions of 
the records be disclosed. In some 
cases, the information appeared not 

to qualify for exemption or was already 
available to a certain public. In other 
cases, the Commissioner did not 
understand the basis for the exemption 


| 
| 
| 
invoked by EIC and no explanations 
were Offered. The Information Com- 
missioner concluded that EIC had 

failed to state the specific basis for tr 
refusal, bearing in mind that, under tl 


Act, necessary exemptions to the righ 
access should be limited and specific 


The Commissioner informed the con 
plainant that the Minister’s response. 
was inadequate because it did not e> 
plain the refusal satisfactorily and sh 
also informed him of his right to a ju 
cial review. 


One Valid Ground for Exemption 
Suffices 


File: 246 


Institution: Revenue Canada (Taxatii 
Complaint: Refusal - exemption [13( 
Finding: Not supportable 
Disposition: Dismissed 

Result: No action 


The complainant objected when the 
record he requested from Revenue 
Canada (Taxation) was exempted unt 
the confidences of another govern- 
ment provision [13(1)] and law enfor 
ment and investigation provisions 
[16(1)(c)] of the Act. The investigatio 
disclosed that the exemption under 
13(1) resulted from a specific reques' 
for confidentiality by the government 
institution in question and, in these Cc 
cumstances, the exemption is manda 
tory. 


ircraft Accidents/Incidents 


re 248 
\stitution: Transport Canada 
Jomplaint: Refusal - exemption 
[16(1)(c), 16(3), 19(1) and 
| 21(1)(a) and (b)] 

Inding: Supportable 

‘isposition: Discontinued 
fesult: No action 


‘he complainant had sent two requests 
) Transport Canada for access to rec- 
rds on four specific aircraft accident 
vestigations, three specific aircraft 
icident investigations and any records 
bout difficulties involving the pitch of 
«is on two specific aircraft models. 


‘he department disclosed all the rele- 
ant records under its control about the 
kis and most of the records of the air- 
raft accident and aircraft incident in- 
estigations. However, some of the 
acords were exempted under the Act 
inthe grounds that disclosure could be 
jjurious to the conduct of lawful in- 
iestigations [16(1)(c)], that they contain 
aformation obtained under RCMP pro- 
‘incial policing agreements [16(3)], that 
ney contain personal information 

19(1)] and that they contain advice or 
ecommendations developed by or for a 
jovernment institution or accounts of 
‘onsultations or deliberations involving 
jovernment officials or employees 
21(1)(a) and (b)]. 

\s a result of the Commissioner's pre- 
iminary investigation, the department 
yrovided the complainant with a revised 
ist of exemptions which identified more 
slearly the material being exempted 

ind the provisions of the Act under 
which each exemption was made. The 
Jepartment withdrew the exemption 
dJnder paragraph 21(1)(b). 


The complainant indicated that al- 
though the department's letter made 
things clearer, he felt that the exempt- 
ions remained unjustifiable. 


After the investigator had logged more 
than 130 hours in a complex investiga- 
tion and advised the department that he 
would recommend that the Commis- 
sioner find the complaint justifiable and 
that the exemptions under paragraphs 
16(1)(c) and 21(1)(a) should be with- 
drawn, the complainant advised us that 
he no longer needed the information. 
tion. 


The Commissioner found that there 
appeared to be substantial merit to the 
complaint and it was considered to be 
supportable, although discontinued. 


Cruise Missile 
File? 263 


Institution: National Defence 

Complaint: Refusal - exemption 
(13(1)(a), 15(1), 19(1) and 
21(1)(b)) 

Finding: Supportable 

Disposition: Resolution negotiated 

Result: Resolved in part 


The complainant requested “all rec- 
ords related to cruise missile testing in 
Canada including analysis and policy 
records, between March 27, 1984, and 
November 20, 1984”, “any correspond- 
ence or record of communication be- 
tween National Defence and External 
Affairs on this subject for the same 
period” and “records related to the 
communication plan for testing’. The 
Department of National Defence re- 
leased the records, but claimed exemp- 
tions and the complainant objected. 


ee cee 
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The exemptions were on the grounds 
of confidence of another government 
[13(1)(a)], records that might affect 
international affairs [15(1)] or disclose 
account of deliberations Hees a 
high level meeting [21(1)(b)]. Some per- 
sonal information was also withheld 


[19(1)]. 


The Information Commissioner found 
that the exemptions, with one exception, 
were supportable and correct in law. 
The questionable exception was the de- 
letion of the author's name in a letter 
from a municipal institution. The de- 
partment agreed to release this docu- 
ment in its entirety. 


During our review of the released por- 
tion of the record, it was noted that two 
documents referred to an enclosure 
identified as “Memo to MND”. The en- 
closure did not appear in the record. 
The department advised that the memo- 
randum in question was not signed 

until November 30, 1984, and was there- 
fore not part of the requested record. 
The complainant was told that this 
particular document was not missing 
and had been accounted for. 


Nuclear Reactor Market 
File: 264(1/3) 


Institution: External Affairs 

Complaint: Refusal - exemption 
[13(1)(a), 15(1) and 
20(1)(b), (¢) and (d)] 

Finding: Not supportable 

Disposition: Dismissed 

Result: No action 


The applicant sought access to “records 
related to the present and future market 
for nuclear reactors in Canada and the 
rest of the world.” 
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After a considerable delay, which is th 
subject of another complaint, External 
Affairs informed the applicant that all 
accessible records were available for | 
his examination subject to exemptions’ 
claimed in respect of confidences of | 
another government [13(1)(a)], interna 
tional affairs - defence [15(1)] and thir 
party [20(1)(b), (c) and (d)] provisions | 
of the Act. Some records were also exclt 
ded because they were confidences of 
the Queen’s Privy Council (see exclur | 
sion 264(2/3)). | 

| 
Following an investigation, the Com- 
missioner was satisfied that the exemp 
tions were justified based on the provi: 
sions of the Act. The Commissioner — 
added that in almost every document 
more than one ground for exemptions 
was Claimed and the more readily sus- 
tainable exemption was considered in 
such cases. | 


Nuclear Reactor Markets 
File: 267(1/8) 


Institution: Energy, Mines and Resoui 

Complaint: Refusal - exemption | 
[13(1)(a), 15(1), 20(1)(b), (¢ 
and (d) and 21(1)(a), (b) 
and (c)] 

Finding: Not supportable 

Disposition: Dismissed 

Result: No action 


The complainant was denied access to 
portions of records relating to the pres 
ent and future market for nuclear reac- 
tors in Canada and the rest of the 
world. The denial was made under 
confidences of another government 


3(1)(a)], information which could re- 
‘It in injury to international affairs and 
fence [15(1)] or to third parties 
(1)(b), (c) and (d)], and as accounts of 
sp iiations or deliberations involving 
operations [21(1)(a), (b) 

ud (C)]. 


ne Commissioner accepted the ex- 

ptions and informed the complain- 
t that the exemptions had been 
operly applied. 


arcotics Prosecutions 
le:  269(2/2) 


stitution: Justice 

mbmplaint: Refusal - exemption 

| [16(1)(c)] 

nding: Not supportable 

‘sposition: Dismissed 

out: No action 

1 individual complained that the De- 
artment of Justice withheld informa- 
yn concerning the laying of charges 
ider the Narcotics Control Act. The 
kemptions were Claimed on the ground 
‘at the information, if disclosed, might 
‘asonably be expected to be injurious 

' the enforcement of any law in Canada 


6(1)(c)]. 


ne information withheld would have 
dicated exact benchmarks used to 
atermine the charges that might be 
sed. At the conclusion of the investiga- 
on the complainant was advised of the 
reliminary results and invited to make 
‘presentations. After considering 

\Ose representations, the Commis- 
onner was satisfied that the release 
‘the information could reasonably be 
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expected to be injurious to the enforce- 
ment of the Narcotics Control Act be- 
cause disclosure of the benchmark 
amounts might assist those involved in 
the illegal importation or sale of nar- 
cotics. 


Ministerial Discretion 


File 2278 

Institution: Health and Welfare Canada 

Complaint: Refusal - exemption 
[20(1)(b), (c) and (d) and 
21(1)(a)] 

Finding: Well-founded 

Disposition: Report to Minister 

Result: Resolved in part 


Health and Welfare Canada refused to 
disclose portions of a report entitled 
“Possible Adverse Reaction to [a named 
drug]” as confidential third party in- 
formation [20(1)(b), (c) and (d)] and 
advice and recommendations to a gov- 
ernment institution [21(1)(a)]. The appli- 
cant objected. 


In the early stage of the investigation 
the department agreed to cancel parts of 
the exemption claimed under 20(1)(b) 
but maintained the exemptions under 
20(1)(c) and (d). 


The Commissioner provided a report 
to the Minister recommending that the 
portion of the record exempted under 
21(1)(a) be disclosed. The Minister 
accepted the report, stating “that the 
indiscriminate application of paragraph 
21(1)(a) to any report prepared by a 
government employee would nct serve 
the intent of this Act.” The Minister also 
added that this “is a discretionary ex- 
emption and its application to all types 
of advice and recommendations 
tendered within my department is care- 
fully weighed at all levels of the review 
process.” 
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In the information disclosed by the 
Minister, the author of the report stated 
that he did not have sufficient informa- 
tion to pass an opinion as to a health 
hazard of the drug. 


The Commissioner informed the com- 
plainant that she was satisfied that the 
remaining exemptions contained con- 
fidential, financial, commercial, scienti- 
fic or technical information provided by 
a third party which had been treated 
consistently in a confidential manner 
and that disclosure of that information 
could reasonably be expected to 
prejudice the competitive position of a 
third party or to interfere with con- 
tractual or other negotiations. 


Relevance of Record 
File: 276 


Institution: Solicitor General 

Complaint: Refusal - exemption 
[13(t)(a), 16(1)(c)(iti), 19(1), 
21(1)(a) and (b)][10(2)] 

Finding: Well-founded 

Disposition: Report to Minister 

Result: Disputed 


The applicant had requested reports, 
records or documents concerning “the 
use of Canada as a haven for alleged 
war criminals in exchange for informa- 
tion or assistance provided by them to 
Canada and/or Canada and its allies”. 
The department claimed total exemp- 
tion under 13(1)(a), 19(1), 16(1)(c)(iii) 
and 21(1)(a) and (b). 


The Commissioner informed the com- 


plainant that, with one exception, she was 


satisfied that all portions of the records 
were properly exempted under at least 
one of the provisions. In many instances 
more than one provision applied. 
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| 
The exception was a document the in- 
vestigator located which he considered: 
relevant to the request. It was not part | 
of the documentation mentioned in the 
department's response to the com- | 
plaint. Departmental officials had re- 
viewed this additional record but had 
not considered it relevant to the re- | 
quest. | 
Under section 64 of the Access to In- | 
formation Act, the Commissioner’s | 
Office is required to take every | 
reasonable precaution to avoid dis- 
closure of whether a record exists 
where the head of a government insti- _ 
tution, in refusing to give access, does 
not indicate whether it exists. For this 
reason, the investigator was unable to 
give the complainant a report on the 
records which the department had con- 
sidered, since to do so and then 
continue the investigation would imply 
the existence of another record. 


Negotiations continued with the de- 
partment, but its officials refused to 
acknowledge that the document was 
relevant to the access request. They 
added that, even if it were relevant, it 
would be exempted under subsection 
19(1) and paragraph 21(1)(b) of the 
Act. 


On October 21, 1985, the Commis- 
sioner wrote to the Deputy Solicitor 
General with the following findings 
concerning the additional record: 


“1. The subject document deals gen- 
erally with the subject matter of the 
access request and any doubt as to its 
relevance ought to be resolved in 
favour of disclosure, subject to any 
legitimate exemptions under the Act. 


‘2. The department ought to seek the 
consent of at least one individual to 
the disclosure of certain personal in- 
formation in the document, as there is 
a very high likelihood that the indi- 
vidual(s) will consent to disclosure. 


“3. Personal information relating to at 
jeast one other individual referred to in 
the document cannot be exempted 
epcer subsection 19(1) of the Act 
since the information is personal 
opinions or views of the individual(s) 
purportedly given in the course of em- 
ployment as an officer or employee of 
a government institution and the in- 
formation relates to the position or 
functions of the individual(s). 

’4. No reasonable explanation was 
offered (or apparent to us) for the dis- 
cretionary exemption under paragraph 
21(1)(b). The department simply indi- 
cated that the record was one which 
could be subject to the exemption and 
pointed out that to exempt the entire 
document would be consistent with 
the treatment of other documents 
which were subject to the access re- 
quest. 


“5. The department ought to apply the 
principle of severability so that even if 
there is information in the document 
which warrants exemption under para- 
graph 21(1)(b) or subsection 19(1), the 
remaining portions of the document 
which can reasonably be severed from 
them should be disclosed.” 

The Commissioner recommended to 
the Deputy Solicitor General that the 
complainant be told that an additional 
record relevant to his request had 
‘been found; that the consent of at 
least one named individual be sought 


to disclose personal information; and 
that the document, except for personal 
information where consent to disclose 
was denied, be released to the com- 
plainant. 


The department's response to these 
recommendations was: 


“1. There is no obligation to advise 
the complainant of a document which, 
in the department's opinion, is not 
relevant to his request; 


“2. The department will not seek con- 
sent for disclosure of personal 
information because the document is 
not relevant to the access request, and 
even if it were, it would qualify for 
exemption in its entirety pursuant to 
paragraph 21(1)(b); and 


“3. There are no legal arguments 
raised by the Information Commis- 
sioner opposing the application of 
paragraph 21(1)(b).” 


At that stage, the Commissioner was 
ready to report the results of the in- 
vestigation to the complainant, but 
was still faced with the prohibition 
against disclosing the existence of the 
additional record. 


Her staff met with departmental 
officials on February 25, 1986, and 
they remained adamant that, because 
they did not consider the record rele- 
vant to the access request, they were 
not prepared to disclose its existence. 
However, they had no objection to the 
Commissioner's disclosing the exis- 
tence of the record to the complain- 
ant, so long as the record was not 
described. 


The department was informed that the 
Commissioner was prepared to take 
this case before the Federal Court. Her 
staff asked if the department would 
raise the issue of relevance at that 
stage, even though the existence of 
the document would no longer be a 
secret from the complainant. They 
agreed that if the complainant were to 
file another access request asking for 
this “additional document” they would 
not invoke paragraph 10(1)(b) of the 
Act and refuse to disclose its 
existence, but they would refuse to 
disclose its contents under subsection 
19(1) and paragraph 21(1)(b). 


While the Commissioner did not sup- 
port the complaint about the exemp- 
tion of records identified by the de- 
partment, in respect of the additional 
record, the Commissioner considered 
the complaint to be well-founded and 
reported it as such to the Deputy 
Solicitor General. 


RCMP Union Activities 
File: 277 


Institution: Royal Canadian Mounted 
Police 

Complaint: Refusal - exemption [16(1)(c) 
and 21(1)(a) and (d)] 

Finding: Supportable 

Disposition: Resolution negotiated 

Result: Resolved in part 


The complainant submitted two access 
requests to the RCMP for a policy paper 
prepared for the Commissioner by a 
staff sergeant between 1979 and 1981 
on the formation of a union in the RCMP, 
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and all documentation on the associa- ’ 
tion of 17 divisions, including mem- | 
bers’ names and union activities. | 

| 
The RCMP exempted all of the docu- | 
ments under the law enforcement and 
investigations provisions [16(1)(c)], ad- 
vice or recommendations developed by 
or for a government institution | 
[21(1)(a)] and plans relating to the 
administration of a government insti- | 
tution that have not yet been put into | 
operation [21(1)(d)]. The complainant | 
challenged these exemptions. | 


As a result of the investigation, the | 
RCMP reviewed the records and agree: 
to release 867 of the 1064 pages previ- 
Ously exempted upon receipt of a 
$216.75 charge for photocopies of the 
released documents. The complainant | 
was also given the choice of reviewing 
the documents at either the head office 
in Ottawa or at a detachment in 
Montreal, where he would be charged | 
only for copies of the pages requested. 


Security 


File: 278(2/3) 

Institution: External Affairs 

Complaint: Refusal - exemption [13(1)(é 
15(1), 16(1)(b) and (c), 
16(2)(c) and 21(1)(a), (b) 
and (d)] 

Finding: Not supportable 

Disposition: Dismissed 

Result: No action 


The complainant objected to exemp- 
tions claimed by External Affairs regarc 
ing his request for access to “all record 
related to security vulnerability of docu: 
ments, communications, buildings and 
personnel both at posts abroad and in 
Ottawa between January 1, 1983, and 
present”. 


‘he department claimed exemptions 
ased on confidences of another gov- 
rnment [13(1)(a)], international affairs - 
efence provisions [15(1)], law enforce- 
rent and investigation provisions 
16(1)(b) and (c)], security provisions 
16(2)(c)], and government operations 
21(1)(a), (b) and (d)]. 


he investigation disclosed that, of the 
400 pages of documents, 49 pages had 
een exempted. The Commissioner was 
atisfied that those 49 pages had been 
egitimately withheld. 

| 

Sonfidential Business Information 


, 


ile: 286(2/2) 


Astitution: External Affairs 

vomplaint: Refusal - exemption [20(1)(b), 
(c) and (d)] 

inaing Not supportable 

disposition: Dismissed 

tesult: No action 

-he complainant objected when he was 

lenied access to third party information 

20(1)(b), (c) and (d)] in response to his 

equest for “records pertaining to export 

vermits of [a third party] in connection 

vith the company’s sales of products or 

ervices to [a foreign country]”. 


“he investigation confirmed that the 
locument contained confidential finan- 
sial, commercial, scientific or technical 
nformation provided by a third party 
ind that it had been treated consistently 
»y the third party as confidential. 


fhe Commissioner informed the com- 
dlainant that the exemption. had been 
\roperly applied under paragraph 
»0(1)(b). Hence it was not necessary to 
sonsider the other paragraphs claimed. 


However, as a result of the investigation, 
the department agreed to inform the 
complainant that there was no reference 
within the document to the third party 
having received an export permit for the 
sale of products or services to the 
foreign country and our investigation 
confirmed that no such permits were 
issued. 


Confidential Business Information 


File: 290 

Institution: Supply and Services Canada 

Complaint: Refusal - exemption 
[20(1)(c)] 

Finding: Not supportable 

Disposition: Dismissed 

Result: No action 


The complainant sought access to a 
copy of a Supply and Services Canada 
contract awarded to a third party. He 
complained when the department ex- 
empted some records as third party in- 
formation [20(1)(c)], and stated that “It 
is our belief the long standing practice 
of DSS to provide unit price information 
on awarded contracts should continue’. 


The investigation established that re- 
lease of the exempted portions could 
reasonably be expected to result in 
financial loss or gain to the third party, 
or to prejudice its competitive position 


[20(1)(c)]. 


In addition, while the department had on 
occasion released unit price informa- 
tion, it was not a long-standing and con- 
sistent policy, and, under the circum- 
stances, the department's refusal to 
release was based on the criteria for pro- 
tecting third party information set out in 
the Act. 
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Use of Canadian Uranium 
File: 291(1/2) 


Institution: External Affairs 

Complaint: Refusal - exemption 
[13(1)(a), 15(1) and 21(1)(b)] 

Finding: Not supportable 

Disposition: Dismissed 

Result: No action 


The complainant challenged the exemp- 
tions claimed under 13(1)(a), 15(1) and 
21(1)(b) of the Act by the Department of 
External Affairs in responding to his re- 
quest for information regarding the use 
of Canadian supplied uranium or tech- 
nology by Pakistan for non-peaceful 
purposes. 


The records were all examined during 
the course of the investigation and 
qualified for exemptions under the re- 
levant sections. 


The investigation showed that the de- 
partment of External Affairs had re- 
trieved all relevant documents for the 
periods specified and released those 
accessible. The department also ad- 
vised that there were fewer documents 
produced in the recent period specified, 
as the subject was more prevalent in 
1982-83. 


Uranium Exports 
File: 293 | 


Institution: Energy, Mines and 
Resources 

Complaint: Refusal - exemption [20(1) 
and (d)] 

Finding: Supportable 

Disposition: Resolution negotiated 

Result: Resolved in full 


An individual complained because he » 
had been refused access to informa- | 
tion on uranium exported from | 
Canada. The department exempted the 
requested information as third party 
information under paragraphs 20(1)(c) 
and (qd). 


During the course of the investigation, 
this Office carried out extensive nego- 
tiations with the department. As a 
result, the department disclosed the 
requested information to the 
complainant who informed us that he 
was Satisfied with the information he 
received. 


Reaction of Foreign Governments 
File: 294(1/3) 


Institution: External Affairs 

Complaint: Refusal - exemption 
[13(1)(a), 15(1), 21(1)(a) an 
24(1)] 

Finding: Not supportable 

Disposition: Dismissed 

Result: No action 


An individual asked External Affairs 
for “all records related to the reaction 
of foreign governments to Canadian in 
tiatives in the area of Canadianization ¢ 
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tanada’s industries, FIRA and the Na- 
onal Energy Program. Also any rec- 

rds related to evaluating the interna- 
onal impact of FIRA. Records are re- 
uested between January 1, 1982, and 
es 1984.” 


he department notified the applicant 
nat, subject to the five-hour time limit 
e stipulated, the accessible records 
vere available for examination, subject 
) exemptions under 13(1)(a), 15(1), 
1(1)(a) and 24(1). Some information 

iad also been excluded by virtue of sub- 
ection 69(1) of the Act (see exclusion 
'94(2/3)). The applicant objected. 


vased on the investigation, the Com- 
jissioner was Satisfied that the informa- 
‘on withheld under subsection 24(1) 
vas subject to the confidentiality pro- 
isions of the Foreign Investment Re- 
jew Act and that the other exempted 
ortions contained information received 
1 confidence from a foreign govern- 
rent [13(1)(a)] or would, if released, 
use injury to foreign relations 

15(1)]. The information withheld under 
1(1)(a) was an account of deliberation 
f a kind that may be legitimately with- 
eld. 


Yefence Research Board 
ile: §=295 


stitution: Public Archives Canada 
somplaint: Refusal - exemption 

| [13(1)(a)] 

‘inding: Not supportable 
Jisposition: Dismissed 

tesult: No action 


‘he complainant requested access to 
defence research board records re- 
ated to U.S. Government Research at 
a named University]... between 1954 
ind 1964”. 


Public Archives advised the complain- 
ant that the records were available to 
him for examination, with the exception 
of a letter from the Chairman, Defence 
Research Board, exempted because it 
contained information provided by a 
foreign government in confidence 
[13(1)(a)]. The complainant challenged 
that exemption. 


The investigation confirmed that the 
record in question contained informa- 
tion that was provided in confidence and 
that the foreign state still objected to 
disclosure. In those circumstances, the 
exemption is mandatory under the Act. 


Two Departments Involved 


File: 298 

Institution: National Defence 

Complaint: Refusal - exemption 
[13(1)(a) and 15(1)] 

Finding: Not supportable 

Disposition: Dismissed 

Result: No action 


The applicant sought access to “all rec- 
ords related to the shooting down of a 
Korean civilian jet by the Soviet Union 
in August, 1983. This request includes 
analysis and policy records to the 
present related to this incident.” 


National Defence identified 371 rec- 
ords of which 323 were totally exempted 
pursuant to paragraph 13(1)(a) and sub- 
section 15(1), 30 were partially ex- 
empted under paragraph 13(1)(a) and 
subsection 15(1), and 18 were released 
to the complainant in their entirety. As a 
result of the exemptions, a complaint 
was filed. 


The Commissioner had some doubts 
about the partial exemptions claimed in 
30 records. 


However, the investigation found that 
all of these records were the subject of a 
similar access request by the applicant 
to the Department of External Affairs. 
The exemptions invoked by External 
Affairs were identical. The released por- 
tions of these documents made it clear 
that they originated from the Depart- 
ment of External Affairs. Consequently, 
the Commissioner proposed to deal 
with those exemptions only in the con- 
text of the complaint against the Depart- 
ment of External Affairs, subject to any 
objection by the complainant. (See 
exemption 299(1/2)). 


The Commissioner supported the other 
exemptions on the grounds claimed. 


Sensitivity Not Decreased 


File: 299(1/2) 

Institution: External Affairs 

Complaint: Refusal - exemption 
[T3CTayranGiCD) Ope) 
and 21(1)(a). (b) and (c)] 

Finding: Well-founded 

Disposition: Report to Minister 

Result: Resolved in part 


An applicant requested from the De- 
partment of External Affairs “all records 
related to the shooting down of a Korean 
Civilian jet by the Soviet Union in 
August, 1983”. The department re- 
sponded that some records had been 
exempted in whole or in part under sub- 
sections 15(1) and 19(1) and paragraphs 
13(1)(a) and (b) and 21(1)(a), (b) and 

(c) and that a portion of the record was 
excluded from the Act by virtue of para- 
graph 69(1)(e). (See exclusion 299 
(2/2)). 
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The complainant objected to the ex- | 
emptions and further suggested that tr 
sensitivity of the records requested ha¢ 
decreased with time. The Commissione 
did not agree in the specific instance. | 


After investigating the complaint about 
refusals, the Commissioner found that. 
the exemptions made by the Depart- | 
ment of External Affairs were justified _ 
except in respect to 36 of the severed 
documents. These comprised 10 mem 
randa addressed to “file” and 26 telex © 
messages, all dealing with press re- | 
leases. The alphabetic indicators for 
the addressor, addressee and distribu- 
tion list on each had been exempted 
under subsection 15(1) of the Act. 


On June 12, 1985, the Commissioner 
recommended, under subsection 37(1) 
to the Secretary of State for External | 
Affairs that the exempted portions of th 
records in question be disclosed on or 
before July 2, 1985. Because this letter 
did not arrive at the Office of the Secre 
tary of State for External Affairs until 
June 25, 1985, the response date was 
extended to July 16, 1985. 


The Department of External Affairs 
then advised that the Secretary of Stat 
for External Affairs was travelling in Asi 
and Europe and would not return to 
Ottawa until August 2, 1985. The Infor- 
mation Commissioner accordingly di- 
rected a letter to the Under Secretary < 
State for External Affairs on July 18, 
1985, indicating that the action taken 
by the Department of External Affairs 
appeared inadequate and inappropriate 
In accordance with subsection 37(2) of 
the Access to Information Act, the depar 
ment was informed that the complainar 
would receive a formal report of the 
investigation if a reply to the recom- 
mendation was not received by July 2€ 
1985. 


in July 25, 1985, the Secretary of State 
yr External Affairs did authorize dis- 
‘osure of the rest of the 36 documents. 
o Explanation Possible 


le. 305 
/ 


stitution: National Defence 

omplaint: Refusal - exemption [15(1), 
16(2), 19(1) and 21(1)(a) and 
| (b)] 

nding: Not supportable 

‘isposition: Dismissed 

" No action 

ne complainant was denied access to 
artain documents pertaining to secu- 
'y vulnerability based on interna- 

ynal affairs and defence [15(1)], secu- 
'y [16(2)], personal information 

9(1)], and advice or recommenda- 
)ns and accounts of consultations or 
sliberations - government operations 
4(1)(a a) and (b)] provisions of the Act. 


5a result of the investigation, the 
Ommissioner was satisfied that the 
xemptions were properly claimed. 
this situation, the Commissioner 
as unable to give any particular in- 
‘rmation to the complainant to 
«plain why the complaint was not 
ipported. The Commissioner ex- 
ained: 


“We appreciate the difficulty which 
you have when you are asked to 
‘comment upon the propriety of ex- 
/emptions being claimed for records 
which you have not seen. Neverthe- 
‘less, we trust that you will under- 
‘Stand that the obligations which are 


imposed upon us by the Access to 
Information Act necessitate that we 
not compromise the confidentiality 
of information to which we become 
privy solely as a result of the pro- 
cess created under the Act. 


“We have re-examined the exemp- 
tions applied to the documents in 
question in the light of the spirit of 
the Access to Information Act which, 
as you know, is reflected in its pur- 
pose provision. 


“We can only assure you that we 
have reviewed the documentation in 
the light of your representations and 
we are Satisfied that we have ad- 
dressed your concerns.” 


Performance Audit Not 
Necessarily Personal 


GilOme oO? 


Institution: Canadian International 
Development Agency 

Complaint: Refusal - exemption [19(7)] 

Finding: Well-founded 

Disposition: Report to Minister 

Result: Resolved in full 


An individual sought access to “the 
report of an audit, carried out by the 
Department of Supply and Services, of 
the operations of the Procurement Divi- 
sion of CIDA in 1984”. 


CIDA exempted the entire report as per- 
sonal information [19]. 
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An examination of the record in ques- 
tion showed that it contained little per- 
sonal information and that the audit was 
conducted as an objective appraisal and 
not a subjective appraisal of the per- 
formance of an employee as claimed by 
CIDA. Accordingly, section 19 could not 
be claimed in light of the exception of 
protection of personal information 
about a government employee in para- 
graph 3(j) of the Privacy Act. 


CIDA released the complete report fol- 
lowing the investigation and recom- 
mendation for disclosure from the 
Information Commissioner to the Sec- 
retary of State for External Affairs. 


Solicitor-Client Privilege 
File: 315 


Institution: Justice 

Complaint: Refusal - exemption 
[21(1)(a) and 23] 

Finding: Not supportable 

Disposition: Dismissed 

Result: No action 


The applicant sent an access request to 
the Department of Justice seeking 
records concerning possible Charter 
of Rights changes which might affect 
prison inmates. The department pro- 
vided some of the requested records 
and exempted the rest on the grounds 
that they constituted advice or recom- 
mendations developed by or for a gov- 
ernment institution [21(1)(a) Jor infor- 
mation subject to solicitor-client privi- 
lege [23]. 
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The Commissioner informed the com-. 
plainant that the exempted portions 
were subject to solicitor-client privilege 
and were therefore properly exempted, 
The complainant was invited to make - 
representations but he stated that he | 
accepted the conclusion. | 


Phasing In | 
File: 317 


Indian Affairs and Northen 

Development 

Complaint: Refusal - exemption [17, 1 
and 27(1)(b)] 

Finding: Supportable 

Disposition: Resolution negotiated 

Result: Resolved in part 


Institution: 


An individual made a request to the 
Department of Indian Affairs and 
Northern Development for access to 
the following records of a particular 
Indian band: 


- a 1972 investigation report; 

- a 1982 investigation report; 

- voter’s lists for elections; 

- financial statement for the years 

- ending March 31, 1968, to March 
31, 1984. 


The department responded that it was 
not aware of the 1972 investigation re- 
port. It disclosed the 1982 investiga- 
tion report, exempting some portions 
under section 17 and/or subsection 
19(1) of the Act. It disclosed the 
voters’ lists. The 1968-77 financial 
statements were withheld under para- 
graph 27(1)(b) of the Act; however, the 
1978-84 financial statements were 
disclosed. 


, 


‘he complaint concerned the re- 

isals. As a result of the investigation, 
he department disclosed additional 
ortions of the 1982 investigation re- 
ort to the complainant. The Commis- 
‘oner was Satisfied that the remaining 
xemptions contained information, 

‘he disclosure of which could reason- 
bly be expected to threaten the safety 
f individuals” [17], and personal in- 
yrmation as defined in section 3 of 

iP Privacy Act [19(1)]. 


ihe Commissioner informed the com- 
lainant that the records withheld 
inder paragraph 27(1)(b) were re- 
uested during the second year after 
ie coming into force of the Access to 
iformation Act, and were in existence 
ore than five years before the 

oming into force of the Act. There- 
ore, these records need not be dis- 
osed under the phasing-in provisions 
f paragraph 27(1)(b). 


urchase of CF-18 
les: 322(1/2), 338(1/2) 


istitution: National Defence 
omplaint: Refusal - exemption 

| [73, 15, 20(1)(b), (c) and 
| (d) and 21] 

‘nding: Supportable 

isposition: Resolution negotiated 
esult: Resolved in part 


wo complainants had requested but 
2en denied information on the Depart- 
ient of National Defence's purchase of 
'F-18 aircraft. Additional information 

as released as a result of the complaint 
vestigation. However, the Commis- 
Oner supported the balance of the 
xemptions. As a result, both complain- 
its made additional representations. 


One commented that “... of course, ... | 
have no way of knowing the nature of 
the material being withheld. However it 
does still strike me that exceptionally 
liberal use is being made of section 21 
(advice) in relation to a Cabinet discus- 
SION paper.” 


The other stated that “The Cabinet dis- 
Cussion paper referred to is now several 
years old and concerns a decision that 
was taken at that time. Surely, the in- 
formation contained in this paper can- 
not be considered so sensitive that it 
cannot be seen by the public at this 
time.” He urged the office to take a fresh 
look at exactly what was being withheld 
and on what grounds. 


The Commissioner's response was : 


“| have reviewed our file. While this 
review has not caused me to reach a 
different conclusion, | will attempt to 
Outline our procedures in the hope that 
you will accept that our investigations 
are thorough. 


“During the course of an investigation 
we proceed on the basis that to comply 
with the spirit of the Access to Informa- 
tion Act (subsection 2) and the sever- 
ance principle (section 25), the record 
requested must be reviewed page by 
page and each document must be anno- 
tated to indicate which exemptions 
have been applied. This is so whether 
the exemption is of a passage or of the 
whole document. We also ensure that 
departments employ the severance 
principle so that only exemptable pas- 
sages are withheld. As a matter of prac- 
tice, and provided a complainant is pre- 
pared to pay any fees involved, we 


request that complainants be given titles 
or headings of exempted paragraphs or 
pages, unless, of course, those head- 
ings are legitimately exempted. This 
procedure is time consuming and is one 
of the reasons why our investigations 
take so long. 


“In the case of the record requested by 
you, the information which was withheld 
was examined with reference to the 
particular wording of each of the appli- 
cable sections of the Act but where the 
department had used more than one 
section, we did not necessarily inquire 
into the propriety of using all as long as 
there was clear justification for the use 
of one. 


“This means that in respect of section 13 
(appended) the government would have 
to establish that the exempted material 
contains information that was received 
from (e.g.) a foreign government and 
that the foreign government would not 
consent to release or had not made it 
public. 


“In respect of section 15 (appended) we 
would have to be satisfied that release 
could reasonably be expected to injure 
either defence or international affairs 
and that the record contained informa- 
tion of the kind enumerated in one of 
the paragraphs (a) to (I). 


“With reference to section 20 the infor- 
mation would have to be of the kind 
described and furthermore that there 
was no public interest in its disclosure 
based on subsections (2) or (6). 
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“Finally, as you are also aware, | have: 
serious concerns about the applicatior 
of section 21. | have taken the positior 
that section 21 cannot be employed b 
government departments as a means ° 
withhold all advice developed for the — 
use of any public servant. Such an int 
pretation, | have argued, offends the 
general purpose of the Act and rende 
other precise exemptions unnecessary 


“That question is now before the Fedei 
Court”. (See 1984-85 annual report - | 
exemptions |.84-193). | 


“With reference to your complaint, it 
is unfortunate that in this particular — 
case, | can only reassure you that we 
have examined the record on the abo: 
basis. In Canada, the Office of the In- 
formation Commissioner performs a 
mediator’s role and is entrusted with t 
information that the government re- 
fuses, based on law, to disclose. It is 
for that reason that the Information 
Commissioner has been given the sar 
investigatory authority as a Superior 
Court, has been appointed by Parlia- 
ment rather than the government of tl 
day and has security of office to the € 
tent that dismissal can only be on an 
address to the Senate and the House 
Commons. While | may find it uncom 
fortable, | am occasionally placed int 
position of having to say to a compla’ 
ant, you have to trust me, but | cannc 
tell you why. This is because | might 
disclose what has been withheld and 
the Act prohibits me from doing that. 


ersonal Opinion 


i 

jle: 334 
istitution: Employment and Immigra- 
tion Canada 

jomplaint: Refusal - exemption [19(1)] 
inding: Not supportable 

jisposition: Dismissed 

esult: No action 


} 

ihe complainant sought access to a 
etter submitted by the Union... re- 
iuired with the application prepared by 
4 third party] dated November 5, 1984”. 
mployment and Immigration Canada 
‘leased the requested letter, subject to 
xemptions claimed under personal in- 


yrmation [19(1)]. 


7 


ne letter, written on behalf of the union, 
as in relation to an application for an 
mployment and Immigration Canada 
b creation grant. The portions with- 
2ld expressed personal opinions of 

ie author as distinct from those of the 
anion. 

js a result of the investigation and a 
eview of the exempted information, the 
sommissioner was satisfied that the 
‘ersonal opinions of the author of the 
stter qualified as personal information 

8 defined in section 3 of the Privacy Act 
nd consequently the department was 
2quired to exempt that information 
‘nder 19(1) of the Access to Information 
\ct. 


Not Personal Information 
File: 342 


Institution: Transport Canada 
Complaint: Refusal - exemption [19(1)] 
Finding: Supportable 

Disposition: Resolution negotiated 
Result: Resolved in full 


The complainant sought access to a 
report on the quality of air traffic ser- 
vices at the Quecec City airport. 


The department provided the 
requested records, exempting certain 
portions as personal information 


[19(1)]. 


As a result of the investigation, the de- 
partment released most of the origin- 
ally-withheld portions. These portions 
related to the positions or functions of 
certain employees, employees’ per- 
formance on the job, and personal 
opinions or views of some employees. 
The complainant was satisfied with the 
additional information. 


39 Years of Records 


File: 346 

Institution: Canadian Commercial 
Corporation 

Complaint: Refusal - exemption [13, 15(17), 
20(1), 211 )eedtandves,| 

Finding: Not supportable 

Disposition: Discontinued 

Result: No action 


The applicant requested all minutes of 
the Canadian Commercial Corporation 
Board of Directors’ meetings from its 
inception until March, 1985, including 
all appendices and background 
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material. When the Corporation ex- 
empted all the requested records under 
six different sections of the Act, the 
applicant complained. 


The Corporation’s response to the 
request was general and did not explain 
the magnitude of the records, nor the 
cost nor time required to search and 
prepare them. The response only sug- 
gested which exemptions might apply. 


The investigation disclosed that the 
records covered the period from 1946 
until 1985. When the Corporation came 
into being, it was part of Supply and 
Services Canada. It was later attached to 


Industry, Trade and Commerce and now 


reports to Parliament through the Sec- 
retary of State for External Affairs and 
the Minister of State for International 
Trade. The investigation showed that 
none of the departments had identified 
the records or contacted the complain- 
ant. It was apparent that the Corpora- 
tion had little experience with the Act. 


At the investigator's suggestion, the 
Corporation asked the complainant to 
narrow his access request. 


The complainant agreed to submit a 
revised access request and dropped his 
complaint. 


Confidentiality Provisions in 
Another Statute 


File: 9347 


Institution: Foreign Investment Review 
Agency 

Complaint: Refusal - exemption 
[20(1)(b) and 24(1)] 

Finding: Supportable 

Disposition: Resolution negotiated 

Result: Resolved in part 
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An applicant who requested records 
held by FIRA complained when the 
records were exempted from disclosur’ 
as confidential because they comprise: 
confidential information [20(1)(b)] and 
because the confidentiality provision 0} 
the Foreign Investment Review Act 
applies as a result of section 24 of the 
Access to Information Act. The com- | 
plainant understood that “much of the: 
Agency information is confidential’ | 
but could not believe that “...100 per 
cent of it is confidential’. 


As a result of the investigation, the 
Agency changed its position and agree 
to provide the requested records can- 
celling the claim under subsection 24( 
but exempting certain portions of the - 
record under paragraph 20(1)(b). The 
complainant decided not to challenge 
the exemptions. 


Intelligence Activities 
Pile rg o2 


Institution: External Affairs 

Complaint: Refusal - exemption 
[13(1)(a), 15(1), 16(1)(b) al 
(c), 19(1) and 21(1)(a) and 

Finding: Supportable 

Disposition: Resolution negotiated 

Result: Resolved in part 


An individual complained that Externa 
Affairs had withheld records relating 
to his access request for “all records 
related to intelligence activity in Canac 
directed by the Soviet Union, between 
January 1, 1963, and April 1, 1965". 


As a result of a number of meetings he 
with officials of the department, two 
documents and the attachments to twi 
other documents were released. 


he department claimed exemption of 
ye remaining records under inter- 
ational affairs [15(1)], law enforcement 
ad investigations [16(1)(b) and (c)], 
ersonal information [19(1)] and advice 
r recommendations and/or accounts 

f consultations or deliberations - gov- 
‘nment operations [21(1)(a) and (b)] 
rovisions of the Act. The Commis- 
oner found the exemptions were justi- 
2d and, where more than one ground 
ir exemption was claimed, she was 
atisfied with the propriety of the more 


| 


vadily sustainable exemption. 


| 


ecurity of Documents and 
uildings 


i 
le: 355(1/2) 


stitution: External Affairs 

omplaint: Refusal - exemption [13(1)(a), 
1D( TO IGT rande(2 51 f-and 

| 19(1)] 

nding: Not supportable 

isposition: Dismissed 

esult: No action 


ne applicant objected to the exemp- 
ons claimed by External Affairs in a 
quest for access to “all records held in 
ttawa related to the general situation 
dncerning security vulnerability of 
dcuments, communications, buildings 
qd personnel both at posts abroad and 
, Ottawa, between July 17, 1984, and 
ecember 17, 1984”. 


ne investigation revealed 77 records 
‘levant to the request. Twenty-nine 

ere released in total and, upon review, 
1e was found to be irrelevant. The re- 
aining 47 were exempted in whole or 
part, most under 15(1)(h). In all cases 
'€ records were diplomatic exchanges 


and the subject matter was of a nature 
which could reasonably be expected to 
be injurious to foreign relations if re- 
leased. The remaining records were 
exempted under 13(1)(a), 16(2)(c) and 
17. In all cases where 13(1)(a) was 
invoked, the record contained informa- 
tion of a confidential nature received by 
Canadian officials from representatives 
of foreign governments. Where 16(2)(c) 
was invoked, the information concerned 
the physical security of employees and 
buildings at posts abroad and where 
section 17 was invoked, the information 
related to specific steps taken and 
planned for the safety of employees at 
posts abroad. 


The records released subject to sever- 
ance contained information exempted 
as confidences of another government 
[13(1)(a)], Security information 
[16(2)(c)], or records that if released 
could threaten the safety of individuals 
[17], or personal information [19(1)]. 


Although the department agreed to re- 
lease additional information to the com- 
plainant as a result of the Commis- 
sioner’s investigation, the Commis- 
sioner was Satisfied that all the remain- 
ing exemptions claimed by the depart- 
ment had been correctly applied. 


Meaning of Third Party 


Filesat357 

Institution: Canadian Radio-television 
and Telecommunications 
Commission 

Complaint: Refusal - exemption 
[20(1)(6)] 

Finding: Not supportable 

Disposition: Dismissed 

Result: No action 
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The applicant sought access to a copy 
of “Book 4 of the Canadian Broad- 
casting Corporation (CBC) television 
network renewal application”. He com- 
plained because the Canadian Radio- 
Television and Telecommunications 
Commission denied him access under 
paragraph 20(1)(b). 


Based on the investigation, the Com- 
missioner found correct the denial of 
access based on paragraph 20(1)(b) of 
the Access to Information Act. The com- 
plainant assumed that the document 
contained economic and financial in- 
formation and analysis. The examina- 
tion ascertained that the exempted in- 
formation had not been disclosed else- 
where and the Commissioner was satis- 
fied that it was provided in confidence 
in the first place. Under those circum- 
stances, exemption from disclosure is 
mandatory under the Access to Informa- 
tion Act. 


In representations, the complainant did 
not agree that paragraph 20(1)(b) would 
apply to the material he requested from 
the CRTC because it was provided to the 
CRTC “by the CBC, which is a govern- 
ment institution, and not a third party”. 


The Commissioner informed him that, 
while the CBC is a federal Crown corpo- 
ration, section 3 of the Access to Informa- 
tion Act defines “government institu- 
tion” as “any department or ministry of 
state of the Government of Canada, or 
any body or office listed in Schedule |”. 
The CBC is not included in Schedule |. 
Section 3 of the Act also defines “third 
party” as “any person, group of persons 
or organization other than the person 
that made the request or a government 
institution”. Because the CBC is not 
listed in Schedule |, it would qualify as a 
“third party”. 


56 


The Commissioner's initial decision | 
was therefore unchanged. | 
| 


Personal Information 
File: 359(2/3), (3/3) | 


Institution: Public Service Commissi 

and Revenue Canada 

(Taxation) | 
Complaint: Refusal - exemption [79% 
Finding: Not supportable | 
Disposition: Dismissed | 
Result: No action | 


An individual complained that both thr 
Public Service Commission and Rever 
Canada (Taxation) had exempted sor 
of the information he requested conce 
ing competitions for employment at 

Revenue Canada (Taxation) as perso 
information under subsection 19(1). 


The Commissioner was satisfied that 
the exempted records contained per- 
sonal information as defined in sectic 
3 of the Privacy Act and, consequent 
were properly exempted under the 
Access to Information Act. 


The Commissioner informed the con 
plainant that none of the exempted 
records could reasonably be severec 
nor could any of the partially exemp 
records be released. 


aternational Relations 


ile: 360(2/2) 


stitution: Transport Canada 
somplaint: Refusal - exemption 
| [15(1)(g)] 

jinding: Not supportable 
Jisposition: Dismissed 

lesult: No action 


Ihe applicant objected when the 
»cords he requested from Transport 
yanada were exempted under the 


ternational affairs provision [15(1)(g)]. 


ihe Commissioner reviewed the rec- 
ss in question and informed the 
omplainant that they appeared to be 
orrectly exempted under paragraph 


pt1)(9). 


ollowing this tentative conclusion, 

lis Office received representations 
om the complainant and a copy of an 
ndated letter from Transport Canada 
) the complainant exempting the re- 
uested records under subsection 

3(1) and paragraphs 20(1)(c) and (d) 
fthe Act as well. 

he Commissioner reported to the 
Omplainant that since the requested 
ecords had been correctly exempted 
nder paragraph 15(1)(g), it was not 
ecessary to determine the correct- 
ess of the additional exemptions. The 
Oommissioner also informed the 
omplainant that his representations 
ad been carefully considered but had 
ot been persuasive. 


! 


} 


Confidential Business Information 
File: 364 


Institution: Agriculture Canada 

Complaint: Refusal - exemption 
[20(1)(b)] 

Finding: Not supportable 

Disposition: Dismissed 

Result: No action 


The applicant requested from Agri- 
culture Canada “a list of the businesses 
that have exported British Columbia 
tree fruit since September 1, 1984, and 
the volume of tree fruit exported by 
each of those businesses.” 


The information was withheld on the 
grounds that it was confidential busi- 
ness information [20(1)(b)] and the 
department contacted the third parties 
involved and all companies except one 
objected to disclosing the information. 
The department provided the informa- 
tion for that one company but exempted 
information relating to the other compa- 
nies. The investigation found that the 
information provided by the third 
parties was confidential business infor- 
mation and had been treated consist- 
ently in a confidential manner by them. 


The Commissioner agreed that the in- 
formation was exemptable under 
20(1)(b) and could only be disclosed 
with the consent of the third parties. 


a¥f 


Extent of Search 
File: 365 


Institution: External Affairs 

Complaint: Refusal - exemption 
[20(1)(b) and (c)] 

Finding: Not supportable 

Disposition: Dismissed 

Result: No action 


The complainant challenged third party 
information exemptions [20(1)(b) and 
(c)] claimed by External Affairs in re- 
spect to her request for access to “all rec- 
ords related to the sale of weapons, 
armaments, military technology and de- 
fence materials manufactured and/or 
developed in Canada for the period 
January 1, 1982, to the present’. The re- 
quest form also specified that: “This 
request includes all policy and analysis 
documents in this area, as well as all 
correspondence between government 
departments.” 


At a meeting of officials of the depart- 
ment and the investigator, it was estab- 
lished that a five-hour free search identi- 
fied only two documents as coming 
within the bounds of the request. It was 
later determined that one of the docu- 
ments was not applicable. 


The investigator expressed concern that 
only one document had been identified 
and a lengthy discussion followed about 
the sensitivity of the records held by 

the department in relation to weapons 
and armaments and the financial, com- 
mercial, scientific and technical infor- 
mation received in confidence. Because 
of another complaint in which the Infor- 
mation Commissioner agreed that the 
records requested in that case were not 
releasable, the person who searched the 
records in this case deliberately by- 
passed the first filling cabinet of records. 
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He explained that, because of the Info) 
mation Commissioner's determination | 
in another case, he knew the records i 
that cabinet were exemptable and | 
decided to by-pass them to examine | 
records that had not previously been é€ 
amined under the Act. He said he cou 
have easily examined the documents _ 
from the first cabinet for five hours 

knowing full well, in advance, that the) 
would be exempt. | 


The Commissioner was satisfied that 
the department had conducted a 
thorough search of a large volume of 
records and identified all documents 
within the request during the five-hour 
time limit set by the complainant. 


The Commissioner found that exemp- 
tions claimed by the department were 
justified under the provisions of para- 
graphs 20(1)(b) and (c) which state th 
the head of a government institution 
shall refuse to disclose a record that 
contains financial, commercial, scienti 
fic or technical information that is cor 
fidential information supplied to a gov 
ernment institution by a third party an 
is treated consistently in a confidentia 
manner by the third party and informé 
tion the disclosure of which could re- 
sult in material financial loss or gain ¢ 
prejudice the competitive position of i 
third party. These exemptions are 
mandatory under the Act. 


| 
i 


| 
| 
| 
ronfidential Business Information 
ile: 366 


stitution: Indian Affairs and Northern 

Development 

‘omplaint Refusal - exemption 
[20(1)(b)] 

fading: Not supportable 

lisposition: Dismissed 

esult: No action 


n individual applied to the Depart- 
yent of Indian Affairs and Northern 
‘evelopment for the financial state- 
jents of five companies. 


he department located financial 
‘atements of two of the companies 

ut refused disclosure to protect third 
arty information [20(1)(b)]. The appli- 
ant objected to the exemption. 

he investigation revealed that the 
nancial statements contained “fin- 
ncial, commercial, scientific or tech- 
ical information that is confidential 
iformation supplied to a government 
istitution by a third party and is 
eated consistently in a confidential 
lanner by the third party”. The 
ommissioner concluded that the 
epartment's decision not to disclose 
ie records was in accordance with 
3ction 20 of the Act. 


ather Can’t See Son’s Passport 
pplication 


le: 367 

stitution: External Affairs 

omplaint: Refusal - exemption [19(1)] 
Nding: Not supportable 

isposition: Dismissed 

sult: No action 


/ LLL 


An individual complained when Ex- 
ternal Affairs denied him access to in- 
formation regarding the acquisition of 
his son’s passport. | 


The Commissioner was satisfied that 
the passport application information 
was personal and therefore protected 
by both the Privacy Act and the Access to 
Information Act. Once a department es- 
tablishes that requested information is 
personal, except in certain specific 
instances, it can only disclose such in- 
formation to the subject of the informa- 
tion or to others with the subject's con- 
sent. In the case of a minor, the consent 
must be given by his legal guardian. As 
the complainant’s former wife was the 
son's guardian, the Commissioner 
found that the exemption claimed by 
External Affairs was correct. 


The complainant has sought a court 
review of the denial. 


Security Service Operational 
Manual 


File: 368 


Institution: Canadian Security Intelli- 
gence Service 

Complaint: Refusal - exemption [15(1)(c) 
and (f) and 16(1)(c)] 

Finding: Not supportable 

Disposition: Dismissed 

Result: No action 


The applicant requested access to sec- 
tions of the Security Service Operational 
Manual relating to countersubversive 
and counterespionage investigations. 
The department provided the applicant 
with copies of some of the records but 
withheld the balance in whole or in part, 
invoking paragraphs 15(1)(c), 15(1)(f) 
and 16(1)(c) of the Act. 


Discussions were held with the Canadi- 
an Security Intelligence Service regard- 
ing the sensitivity of its operational 
manuals. Based on the investigation, the 
Commissioner was satisfied that the ex- 
emptions claimed by CSIS were justi- 
fied, because release could seriously 
jeopardize ongoing and future opera- 
tions. 


Counterintelligence 
File: 369 


Institution: Canadian Security Intelli- 
gence Service 

Complaint: Refusal - exemption [13, 
15(1)(c), (d)(ii), (f) and (i)(iti), 
16(1)(c), 17 and 19] 

Finding: Not supportable 

Disposition: Dismissed 

Result: No action 


The applicant requested access to 
records on counterintelligence investi- 
gations concerning intelligence activity 
by the Soviet Union in Canada between 
January 1, 1963, and October 1, 1964. 


The Canadian Security Intelligence 
Service informed the applicant that the 
Service could not comply with the re- 
quest as all of the records sought, if 
they existed, could reasonably be ex- 
pected to be exempted in whole or in 
part by virtue of the sections listed 
above. As a result, he complained about 
the exemptions, adding that after 20 
years some material should be acces- 
sible to the public despite its sensitivity. 
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An investigation was carried out and th 
Commissioner informed the complain- 
ant that the records he sought, if they. 
existed, would have been obtained or | 
prepared for the purpose of intelligenc 
relating to the detection, prevention or 
suppression of subversive or hostile 
activities. The passage of time does nc 
necessarily decrease the sensitivity of | 
such records, if they exist, because the 
methods used for collecting, assessin¢ 
or handling the information may not 
have changed nor the sensitivity dimin 
ished. As well, if the records existed, 
their disclosure could reasonably be e 
pected to threaten the safety of indi- 
viduals and reveal the identity of confi 
dential sources. 


Based on the investigation, the Com- 
missioner was satisfied that, if a recor 
did exist, it would be properly exempt 
under the provisions of the Act. 


Personal Information 
File: 3/75 


Institution: Communications 
Complaint: Refusal - exemption [19(1 
Finding: Not supportable 
Disposition: Dismissed 

Result: No action 


An applicant who requested the job 
description and point rating for the p¢ 
tion of ADM PMG in the Department 
Communications complained when p 
of the records were exempted under 
personal information provisions[19(1) 
of the Act. 


—_—— eS 


lollowing investigation, the Commis- 
ioner informed the complainant that 
ie exempted records contained per- 
onal information and the exemption 
vas mandatory under the Act. 
linutes Released 


ile: 376 


hstitution: Agriculture Canada 
lomplaint: Refusal - exemption 
| [21(1)(b)] 
inding: Supportable 
isposition: Resolution negotiated 
esult: Resolved in part 


he complainant requested copies of 

je minutes of the Canadian Grain Com- 
tission and the Advisory Committee to 
je Canadian Grain Commission of 
larch and November, 1984. 

/hen the Commission denied access 
ecause the records constituted 
ccounts of consultations or delibera- 
ons of public servants [21(1)(b)], the 
omplainant objected. 

iS a result of representations made to 
ie Commission, the minutes were re- 
sed, subject to some exemptions. 


tivacy Protected 


Ne: 379 
if 
Stitution: Atomic Energy Control 

| Board 

Omplaint: Refusal - exemption [19(1)] 
nding: Not supportable 

isposition: Dismissed 

2sult: No action 


\\ 


An individual’s access request to the 
Atomic Energy Control Board 
(AECB) asked for Reference 16 from 
the “Report on the Future of Phase | 
Leach Tails”. This concerned the 
record of radiation received by 
workers while removing the leach 
residue from a building to an open 
pool. 


The Board released the records re- 
quested exempting the names of the 
workers under the personal informa- 
tion provisions [19(1)] of the Act. The 
complainant objected to the exemp- 
tions, contending the names of the 
workers could be released under 
section 8 of the Privacy Act. The 
complainant claimed it was not 
possible to calculate the total radio- 
active exposure of each worker 
without the names and indicated the 
understanding that the workers’ radia- 
tion readings were publicly posted at 
the work site. 


As a result of the investigation, the 
AECB sent the complainant another 
copy of Reference 16, including letters 
from the alphabet as identifiers (not 
persons’ initials), in place of the 
exempted names, to assist in 
computing the radiation dosages re- 
ceived by the individual workers. 
Furthermore, according to AECB, only 
work site area readings were posted 
publicly, not workers’ radiation doses. 


The Commissioner informed the com- 
plainant that, based on the investigation, 
the names of the workers qualified for 
exemption under subsection 19(1) of the 
Access to Information Act. 
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The Board also considered the request 
under paragraphs 8(2)(j) and (m) of 
the Privacy Act. The head of a federal 
government institution can grant or 
refuse access to personal information 
for research or statistical purposes 
under paragraph 8(2)(j) of the Privacy 
Act and has the right to determine 
whether disclosure in the public 
interest is appropriate under 
paragraph 8(2)(m). In this case, the 
Commissioner supported the federal 
institution decision that exceptions 
under paragraphs 8(2)(j) and (m) of the 
Privacy Act were not warranted. 


Search for Next-of-Kin 
File: 380 


Institution: Employment and Immigra- 
tion Canada 

Complaint: Refusal - exemption [19(1)] 

Finding: Not supportable 

Disposition: Dismissed 

Result: No action 


An applicant requested any information 
from Employment and Immigration 
Canada files concerning the next-of- 
kin of a named deceased person. 


The department did not confirm or deny 
the existence of any information and 
stated that, if such records existed, they 
would be exempt from disclosure be- 
cause they would be personal informa- 
tion under subsection 19(1) of the 
Access to Information Act. 


The applicant objected, arguing that 
disclosure was in the public interest by 


virtue of paragraph 8(2)(m) of the Privacy 


Act because he was trying to locate the 
heirs of the deceased and thus facili- 
tate the distribution of the estate. 
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The investigator reported that the offic: 
of the provincial Public Trustee had the 
matter well in hand. Consequently ther 
was no public interest outweighing the 
invasion of privacy that could result 
from making disclosure to the complail 
ant. 


Minutes of Meetings 
File: 381 


Institution: Agriculture Canada 

Complaint: Refusal - exemption 
[21(1)(b)] 

Finding: Supportable 

Disposition: Resolution negotiated 

Result: Resolved in part 


The complainant requested access to 
minutes of executive meetings of the 
Agricultural Products Board, the 
Agricultural Stabilization Board and its 
advisory committee. 


The department refused access, claim 
ing exemption under the provisions of 
the Act dealing with accounts of cons 
tations or deliberations in government 
operations [21(1)(b)]. 


The investigation disclosed that the 
claimed exemptions did not cover all ' 
the information found within the reco 
requested. As a result, the departmen 
forwarded the requested records to th 
complainant, exempting third party in 
formation under paragraph 20(1)(c) al 
certain other portions under paragrap 
21(1)(b). 


Zonfidential Business Information 


tile: 384 

nstitution: Health and Welfare Canada 
vomplaint: Refusal - exemption [20(1)(b) 
and (c)] 

‘inding: Not supportable 

)isposition: Dismissed 

tesult: No action 


‘he applicant sought access to docu- 
nents dealing with advertising and 
\romotion of beverage alcohol. He 
ibjected to certain exemptions 
laimed for third party information 
20(1)(b) and (c)]. 


\s a result of the investigation, the 
/ommissioner was satisfied that the 
2quested records contained “finan- 
jal, commercial, scientific or techni- 
al information that is confidential 
formation supplied to a government 
astitution by a third party and is 
‘eated consistently in a confidential 
yanner by the third party” and that if 
isclosed, the information “could 
zasonably be expected to result in 
laterial financial loss or gain to, or 
ould reasonably be expected to pre- 
Jdice the competitive position of, a 
lird party”. 


“onfidence of Another Government 
te: 385 


feitution: Labour Canada 

‘omplaint: Refusal - exemption [13(1)] 
inding: Not supportable 

isposition: Dismissed 

esult: No action 


This complaint occurred when the De- 
partment of Labour denied access 
under 13(1) - confidences of another 
government - to a request for informa- 
tion supplied to the department by the 
British Columbia government. 


The investigation established that the 
information requested was submitted in 
confidence. The department had asked 
the British Columbia official who had 
supplied the information to consent to 
release. This request was refused. 


Since the exemption under subsection 
13(1) is mandatory the complainant was 
informed that, subject to representa- 
tions, his complaint could not be sup- 
ported. No representations were 
received. 


Kingsmere Renovations 


File: 387 

Institution: Public Works Canada 

Complaint: Refusal - exemption 
[21(1)(d)] 

Finding: Supportable 

Disposition: Resolution negotiated 

Result: Resolved in full 


An individual sought access to a copy of 
the Department of Public Works renova- 
tion proposal for Kingsmere, the official 
residence of the Speaker of the House of 
Commons, and was refused access by 
the department under 21(1)(d) - plans 
for operation of a government institu- 
tion. 


As a result of our investigation, the de- 


partment released the entire document 
to the complainant. 
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Third Party Injury Probable 
File: 389(2/2) 


Institution: National Defence 

Complaint: Refusal - exemption 
[20(1)(c) and (d)] 

Finding: Not supportable 

Disposition: Dismissed 

Result: No action 


An individual made two requests for 
access to records on the Canadian 
Patrol Frigate Program. 


The Department of National Defence 
sent the requested records to the com- 
plainant, claiming exemptions under 
third party provisions [20(1)(c) and (d)] of 
the Act. The applicant challenged the 
exemptions. 


The investigation revealed that the 
documents or portions of documents 
withheld under 20(1)(c) and (d) con- 
tained information that could reason- 
ably be expected to prejudice the com- 
petitive position of a third party or to 
interfere with contractual or other nego- 
tiations of that party. 


Applicant's Representations Useful 
File: 391 


Institution: Employment and Immigra- 
tion Canada 

Complaint: Refusal - exemption [19(1)] 
[10(2)] 

Finding: Supportable 

Disposition: Resolution negotiated 

Result: Resolved in part 


The complainant sent three access re- 
quests to Employment and Immigra- 
tion Canada seeking immigration 
documents and records relating to 
three French citizens admitted to Can- 
ada in 1948. 


The department informed the applicar 
that, if such records did exist, they 
would qualify for exemption under 
subsection 19(1) of the Act, and there- 
fore they were unable to comply with — 
his request. In accordance with sub- 
section 10(2), a department has the 
prerogative to neither confirm nor den 
the existence of a record when refusin 
access. | 


The applicant complained that the in-_ 
formation should be released on the 
ground that section 19 provided for 
disclosure of personal information if 
the subject was deceased for more 
than 20 years, or if the consent to 
disclose was obtained from the indi- 
vidual. These issues were addressed 
but neither the department nor the 
Commissioner had any way of know- 
ing, or learning, the whereabouts of th 
three persons. Thus it was impossible 
to determine if they were still alive, an 
if so, to request consent. 


The investigation focussed on the 
point of whether, if the record(s) exist 
ed, the information would be “per- 
sonal” and exemptable under section 
19. The Commissioner was satisfied 
that this was the case. Subject to repr 
sentations by the complainant, the 
Commissioner tentatively concluded 
that the complaint was not supportabl 


Representations received from the 
complainant stated that: 


- he believed documents existed be 
cause there were deportation 
orders relating to the three name 
individuals and a subsequent Ca 
net decision waiving the earlier 
deportation orders; 


aa le a a rere 
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- the information contained in the 
documents could be severed and 


released to him; 


_- the names of the three individuals 
were in the public domain. 
‘he matter of deportation orders had 
‘een researched during the initial in- 
lestigation. It was found that the three 
ersons were not within the class of 
nmigrants permitted to land in Cana- 
a in 1947. However, on September 16, 
948, the Immigration Regulations 
vere amended by Order-In-Council 
ermitting French citizens to land in 
yanada. This appeared to have the 
ffect of waiving the deportation orders 
gainst the three persons referred to 
yy the complainant. 
‘ollowing receipt of the complainant’s 
2presentations it appeared that a 
pecific Order-In-Council waiving the 
eportation orders might have been 
yade, and a search at Public Archives 
lisclosed an Order-in-Council dated 
ieptember 22, 1948, containing specific 
‘ersonal information on the three 
‘rench immigrants. After the Commis- 
ioner had recommended disclosure 
> the department, it was learned that 
_had obtained a copy of the Order-in- 
touncil and was in the process of dis- 
losing the requested records to the 
omplainant. 


Canadian Police Information Centre 
System 


File: 401 


Institution: Royal Canadian Mounted 
Police 

Complaint: Refusal - exemption 
[16(2)(c)] 

Finding: Not supportable 

Disposition: Dismissed 

Result: No action 


An applicant requested “information 
relating to data maintained by the 
Canadian Police Information Centre 
System (including CPIC computer) on 
persons in Canada including all internal 
and policy documents and manuals 
describing the system; what types of 
information are on the system; who has 
access to the system; how information 
is entered on the system; agreements 
with other police agencies; how infor- 
mation is removed from the system; 
rules and procedures for transferring in- 
formation to foreign governments in- 
cluding any agreement; what civilian 
control and review is exercised over the 
system particularly by the Department 
of the Solicitor General; whether there 
has been any review of the system or 
policies relating thereto as a result of a 
letter dated March 8, 1984, from [the 
applicant] to the Solicitor General for 
Canada, attached, including any corres- 
pondence relating thereto.” 


The RCMP responded by providing the 
accessible portions of the record and 
exempting 512 pages on the basis that 
disclosure could be expected to facili- 
tate the commission of an offence, 
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[16(2)(c)]. The complainant objected 
to the denial of access. The RCMP re- 
viewed the record again and released 
67 more pages to the complainant. As 
to the remainder, the Commissioner 
was satisfied that release would cause 
injury to security. 


Management of the Economy 
File: 406 


Institution: Finance 

Complaint: Refusal - exemption [14(b), 
18(d)(iii), 21(1)(a)] 

Finding: Not supportable 

Disposition: Dismissed 

Result: No action 


The complaint involved a request for 
“impact studies of the budget on unem- 
ployment and economic growth across 
Canada as a whole and in specific re- 
gions and sectors of the economy”. The 
Department of Finance informed the 
applicant that the records were ex- 
empted under paragraph 14(b), sub- 
paragraph 18(d)(iil) and paragraph 
21(1)(a) of the Act. 


Following the investigation, the Com- 
missioner was Satisfied that the depart- 
ment had conducted a thorough record 
search and identified all pertinent docu- 
ments. The Commissioner believed that 
release of the documents would seri- 
ously injure the ability of the govern- 
ment to manage the economy and 
supported the exemption under 
18(d)(ill). She also informed the com- 
plainant that where more than one 
section of the Act is invoked to exempt 
documents, it is not necessary to inquire 
into all possible exemptions as long as 
there is clear justification for one. 
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Meaning ai “In Confidence“ 
File: 411 


Institution: Employment and Immigra- 
tion Canada | 

Complaint: Refusal - exemption 
[13(1)(c)] 

Finding: Well-founded 

Disposition: Report to Minister 

Result: Resolved in full 


The applicant sought access to commt 
nications exchanged between Employ- 
ment and Immigration Canada (EIC) 
and York University concerning a 
“Memorandum of Understanding” re- 
leased to him. The department releaser 
two pieces of correspondence from El( 
but exempted two pieces of corres- 
pondence written by York University o: 
the basis that they were confidences o 
another government [13(1)(c)]. 


In his complaint about the exemptions, 
the complainant asked for “the criteria 
by which York University is considered 
an institution of the Ontario govern- 
ment” and asked “what is the criteria fc 
creating the differentiation between 
‘obtained in confidence’ and not ob- 
tained in confidence?”. 


As a result of the investigator's repre- 
sentations to the department, the two 
previously withheld letters were re- 
leased. 


The Commissioner recorded the com- 
plaint as well-founded and reported to 
the Minister. 


The following is the Commissioner's 
reply to the complainant’s questions: 


In your complaint letter you raised two 
‘oints that, unfortunately, | am not able 
>) answer definitely. In relation to 
thether York University is an institution 
f the government of Ontario, | can state 
jat the provincial Ministry of Education 
considers it is and so advised the 

‘ederal government after the Access to 
formation Act and Privacy Act came 
nto being. It has not arisen as an issue 
vith our office and the Department of 
ustice advised that they have not had 
ccasion to examine this question and 

» my knowledge it has not come before 
ye Federal Court. 


in response to your second point, in- 
ormation to have been ‘obtained in con- 
dence’ should be so designated. It was 
n the basis of the paragraph 13(1)(c) 
iccess to Information Act exemption 

jat Employment and Immigration’s 
‘enial of release was challenged in this 
‘ase. The departmental correspond- 
nce to York University did not request 
formation ‘in confidence’, the York 
Iniversity replies were not labelled 
sonfidential’ and the content certainly 
id not signify information that was 
ither confidential or obtained in confi- 
ence.” 


jolicitor-Client Privilege 
‘ile. 415 


astitution: Revenue Canada (Customs 
& Excise) 

2omplaint: Refusal - exemption [23] 

‘inding: Not supportable 

Disposition: Dismissed 

tesult: No action 


The complainant was refused access to 
a legal opinion concerning classifica- 
tion of a book “The Hoax of the 
Twentieth Century” as hate propa- 
ganda, on the basis that it contained in- 
formation subject to solicitor-client pri- 
vilege [23]. 


The investigation disclosed that the 
author of the opinion was a solicitor 
employed by the Department of Justice 
as one of their legal advisors to Revenue 
Canada (Customs and Excise), and that 
the document was prepared in response 
to requests for legal advice from em- 
ployees of the department. The record 
had not been seen by anyone not di- 
rectly concerned with its content. The 
Commissioner informed the complain- 
ant that the record qualified as a com- 
munication between solicitor and client 
and was properly exempted. 


Refusal to Disclose Whether Record 

Exists 

File: 416 

Institution: Health and Welfare Canada 

Complaint: Refusal - exemption 19(1), 
20(1)(a), (b) and (c)[10] 

Finding: Not supportable 

Disposition: Dismissed 

Result: No action 


Five requests were sent to the Health 
Protection Branch for “any record of a 
Pre-Clinical Submission (IND) filed by 
[named pharmaceutical manufac- 
turer(s)] with said Branch requesting a 
Notice of Compliance for the sale and 
marketing of diltiazem which Notice of 
Compliance has not yet been issued”. 


The department replied that it could not 
comply with these requests explaining 
that, if such information did exist, it 
would qualify for exemption under per- 
sonal information [19(1)] and third party 
information [20(1)(a), (b), and (c)] pro- 


visions of the Act. A complaint was filed. 


The investigation revealed that confir- 
mation that a prescription drug has 
reached the pre-clinical submission 
stage could seriously prejudice the 
competitive position of a pharmaceuti- 
cal manufacturer seeking approval for a 
new product. As well, information pro- 
vided by pharmaceutical manufactu- 
rers to obtain approval constitutes con- 
fidential technical information supplied 
to the government. 


This type of information is consistently 
treated in a confidential manner by the 
department. 


The Commissioner concluded that the 
department's refusal to give access 
without confirming or denying the ex- 
istence of the record was appropriate in 
these circumstances because dis- 
closure of the record’s existence would 
cause the injury contemplated in para- 
graphs 20(1)(a), (b) and (Cc). 


The Commissioner also concluded that 
if a record of the type requested con- 
tained personal information as defined 
in the Privacy Act, the record could 
reasonably be exempted under section 
19 of the Access to Information Act. 
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Afghanistan Invasion 
File: 421(1/2) 


| 
| 
Institution: External Affairs : 
Complaint: Refusal - exemption [13(1) 

and (b), 15(1)(e), (g) and | 

(h), 21(1)(a) and (c)] : 
Finding: Not supportable : 
Disposition: Dismissed | 
Result: No action | 


The request was for all records re- 
lating to the invasion by the Soviet 
Union of Afghanistan in December 
1979 and subsequent diplomatic | 
activity and policy development in that 
area, between February 16, 1980, and | 
August 16, 1980. | 


External Affairs provided the acces- 
sible portions of the records and 
exempted the remaining records 
under paragraphs 13(1)(a) and (b), | 
15(1)(e), (g) and (h) and 21(1)(a) and | 
(C)E | 


An investigation was carried out and © 
the Commissioner was satisfied that | 
the department had conducted a 
thorough records’ search and identi- 
fied all requested records within the 
time period specified by the complain- 
ant. The vast majority of exemptions 
claimed were under the provisions of — 
paragraphs 13(1)(a) and (b) of the 
Act, which are mandatory exemptions. 
The Commissioner told the complain- 
ant that more than one ground for ex- 
emption was claimed in respect of almo: 
every document and the Commissione 
considered the more readily sustainabl 
exemption in each case. 


Third Party Protection 


File: 423 

nstitution: Health and Welfare Canada 

complaint: Refusal - exemption [19(1), 
20(1)(c)] 

Finding: Not supportable 

Disposition: Dismissed 

Result: No action 


On April 18, 1985, an applicant re- 
quested records of his work from Health 
and Welfare Canada. Specifically, he 
requested: 
| 1. The pages of Book 16 from 
January, 1982, to August, 1983. 
2. The “Summary of Performance” 
pages at the end of Book 1. 
3. The “Summary of Performance” 
pages at the end of Book 2. 
4. The name of a person to whom 
the method of filth separation 
in pasta was demonstrated on 
February 8, 1984, from 1 p.m. to 
| SHON). 
The department received the request 
on April 24, 1985, but it was not ac- 
companied by the application fee. The 
department then requested the fee on 
May 9, 1985. Having received the fee, the 
department processed the request and 
on June 17, 1985, the complainant re- 
ceived the releasable portion of the 
record. Portions of the record were ex- 
empted under subsection 19(1) and 
paragraph 20(1)(c) of the Access to 
Information Act. The applicant chal- 


lenged these exemptions. 
| 


Following an investigation, the Com- 
missioner was Satisfied that the exemp- 
tion under subsection 19(1) was proper 
as release would have revealed the 
identity of an individual who was not a 
government employee. Names of gov- 
ernment employees in the documents 
were not exempted. 


Similarly the Commissioner was satis- 
fied that release of the third party in- 
formation withheld under paragraph 
20(1)(c) Could prejudice the third party 
involved. 


Advice and Accounts of 

Consultations 

File: 429 

Institution: Canada Council 

Complaint: Refusal - exemption 
[21(1)(a) and (b)] 

Finding: Not supportable 

Disposition: Dismissed 

Result: No action 


The applicant made three requests to 
the Canada Council for minutes of its 
meetings of November 27, 1984, 
January 21-23, 1985, and March 18-20, 
1985. The Council provided the com- 
plainant with some records, claiming 
exemptions of others as advice or 
recommendations [21(1)(a)] or ac- 
counts of consultations or delibera- 
tions involving officials or employees 
of a government institution, a Cabinet 
minister or his staff [21(1)(b)]. 


Upon investigation, the Commissioner 
concluded that the exempted portions 
were records of the kind described in 
the two above-mentioned paragraphs. 


Statutory Restriction 
Files: 438, 446 


Institution: Investment Canada 
Complaint: Refusal - exemption [24(1)] 
Finding: Not supportable 

Disposition: Dismissed 

Result: No action 


An individual requested access to 
Investment Canada (formerly the 
Foreign Investment Review Agency) 
records concerning the proposed 
takeover of two Canadian companies 
by two American companies. 


Investment Canada refused to disclose 
the requested records under subsec- 
tion 24(1) of the Access to Information 
Act which prohibits disclosure where 
it is restricted by one of the statutory 
provisions in Schedule II of the Act. 
Investment Canada officials pointed out 
that subsection 36(1) of the Investment 
Canada Act makes information con- 
cerning takeover proposals privileged. 
Under another provision, similar infor- 
mation collected by the Foreign 
Investment Review Agency remains 
privileged under the Investment 
Canada Act. 


The applicant complained to the 
Information Commissioner: 


“| understand that much of the 
agency information is confidential, 
and not accessible under the Access 
to Information Act. However, | can- 
not believe that 100 per cent of it is 
confidential. Specifically, | would 
like to have copies of undertakings 
made... to the government of 
Canada, which resulted in approval 
of the proposed investment.” 
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Under paragraph 36(4)(h) of the /nvest- 
ment Canada Act, Investment Canada | 
may disclose information pertaining to 
foreign investment proposal that has | 
been approved. In these cases, however 
no proposal had been submitted. Conse 
quently, paragraph 36(4)(h) was not 
applicable. Investment Canada was not 
required to disclose other information | 
furnished to it which was already avail- 
to the public. (The Access to Informa- 
tion Act, according to section 68, does 
not give a right to access to published 
material or material available for pur- 
chase by the public.) The rest of the re 
quested information was properly classi 
fied as privileged information under the 
Investment Canada Act and conse- 
quently Investment Canada had no 
choice but to refuse disclosure under 
the Access to Information Act. As a re- 
sult, the Commissioner could not sup- 
port the complaint. 


Unit Price in Bids 
File: 442 


Institution: Supply and Services Cana 

Complaint: Refusal - exemption 
[20(1)(c)] 

Finding: Not supportable 

Disposition: Dismissed 

Result: No action 


This complaint involved a request for 
access to a list of all prices tendered 
in connection with a specified 
contract. 


Neen nnn nner Ss 


he department provided the com- 
lainant with the names of the suc- 
essful bidders and the total amounts 
f their bids. However, the release of 
dividual unit prices tendered was 
xempted under paragraph 20(1)(c) 
n the ground that disclosure “could 
sasOnably be expected to result in 
laterial financial loss or gain to, or 
Ould reasonably be expected to pre- 
idice the competitive position of, a 
urd party”. 


he investigation indicated that the 
nder was in the form of a “request 
yy proposal”. Details of the bids, 
cluding the unit pricing of the suc- 
essful bidder, were not available to 
e public, nor is it the department’s 
ractice to release such details. 


he Commissioner dismissed the 
omplaint, informing the complainant 
iat the exempted information fell 
nder paragraph 20(1)(c) of the Act 
nd that the release of unit pricing in- 
mation would provide information 

1 sufficient detail to competitors that 
could reasonably be expected to 
ssult in material financial loss or gain 
) a third party or could reasonably be 
xpected to prejudice its competitive 
osition. 


westigators Report Released 


lle: 447 


stitution: Revenue Canada (Customs 


and Excise) 
Omplaint: Refusal - exemption 
| [16(1)(c)] 
Inding: Supportable 
isposition: Resolution negotiated 
esult: Resolved in part 


The complainant sought access to a 
custom investigator's final report re- 
lating to a specified seizure. The de- 
partment denied access based on 
paragraph 16(1)(c) of the Act. 


As a result of the investigation, the de- 
partment released the report, exempt- 
ing two segments on pages 1 and 10 
under subparagraph 16(1)(c)(ii). This 
became the subject of another com- 
plaint. (See exemption 563). 


Reluctant Complainant 
File: 448 


Institution: Revenue Canada (Taxation) 

Complaint: Refusal - exemption 
[16(1)(a)] 

Finding: Not supportable 

Disposition: Discontinued 

Result: No action 


An individual acting on behalf of a 
client sought access to “the T2 
corporate tax returns, working papers, 
notices of assessment and reassess- 
ment and all other information relating 
to... (two different clients)”. The 
department exempted the records 
about one client under paragraph 
16(1)(a) and stated that it had no 
record about the other. The applicant 
complained saying that the depart- 
ment had exempted records about his 
second client that he maintained ex- 
isted in the department. 


The complaint letter, received on 
August 19, 1985, did not specify the 
government institution which had 
denied the records nor the type of 
records involved in the original access 
request. An investigator attempted 
unsuccessfully to contact the com- 
plainant to obtain details necessary to 
investigate the complaint. 
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On August 22, 1985, this Office re- 
ceived another letter from the com- 
plainant stating that he was no longer 
acting for the client and providing the 
name of another person to contact for 
information regarding the complaint. 


On August 26, 1985, and September 
16, 1985, the investigator telephoned 
the new person acting on behalf of the 
client who, on both occasions, prom- 
ised to provide the investigator with all 
pertinent details. When this Office had 
not heard from the person by October 
17, 1985, the investigator reminded 
him in writing that basic information 
was needed before an investigation. 


On November 8, 1985, the investigator 
spoke on the telephone with a third per- 
son now acting on behalf of the client, 
who gave asurances that the information 
requested would be provided as soon as 
possible. He also mentioned that the 
federal institution involved was “prob- 
ably” Revenue Canada (Taxation). 


Although the investigator had not 
heard from the third person, he 
contacted Revenue Canada (Taxation) 
on December 20, 1985. Officials con- 
firmed that they had received several 
access requests on behalf of the client 
during 1985. However, the imprecise 
nature of the complaint meant that 
officials were unable to connect it with 
any request in particular. The investi- 
gator explained the situation to the 
third person acting on behalf of the 
client, asking that details be provided 
before January 31, 1986. As no infor- 
mation was received, the complaint 
was recorded as discontinued by the 
complainant. 
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Solicitor-Client Privilege 
File: 452 


| 

f 
Institution: National Defence 
Complaint: Refusal - exemption [23] | 
Finding: Not supportable : 
Disposition: Dismissed | 
Result: No action | 
A newspaper reporter complained wher 
the Department of National Defence re- 
fused to disclose portions of records — 
dealing with departmental policy and | 
practice for the selection of the peace- 
keeping contingent members in the 
Middle East. The refusal was on the 
ground that the exempted portions 
were subject to solicitor-client 
privilege. 


The investigation revealed that nine of 
282 pages of documents relevant to 
the request had been exempted. The 
Information Commissioner found that | 
the exemption was justifiable. 


When offered the opportunity to make 
representations in the matter, the 
complainant referred to a recent 
Federal Court of Canada case in 
which, he submitted, the Court held 
that solicitor-client privilege applied 
only to communication between 
lawyer and client, prepared with a 
definite prospect of litigation. He 
asked that the Information Commis- 
sioner clarify whether those condi- 
tions had been met. 
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The Commissioner replied that the de- 
cision cited, Houle v. The Queen, 
(Federal Court of Canada, File No. 
T-2382-84, June 4, 1984) did not alter 
Canadian jurisprudence so as to 
require that correspondence between 
a lawyer and the client has been 
made in contemplation of litigation in 
order to enjoy the benefit of solicitor- 
client privilege. The Commissioner 
stated: 


“The decision in Houle in my opinion 

conforms with the established 

' Canadian jurisprudence on solicitor- 
client privilege and adds nothing to 
it... . In the Susan Hosiery case cited 
in Houle, Jackett P. describes the two 
categories of information subject to 
solicitor-client privilege: 


“4, All communications, verbal or 
written of a confidential character, 

_ between a client and a legal advisor 
directly related to the seeking, for- 
_mulating or giving of legal advice or 
_ legal assistance (including the legal 
- advisor’s working papers directly re- 
' lated thereto); and 


“2. All papers and materials created or 
Obtained especially for the lawyer's — 
brief for litigation, whether existing 
or contemplated. 


“The privilege is not a matter of 
black-letter law but is founded on 
the public interest that individuals 
should be able to consult their 
lawyers and have them prepare 
cases for litigation without fear that 
someone can compel the lawyer to 
' disclose information imparted to 
him by the client, or material that has 
been prepared in contemplation of 
litigation. 


“Although the privilege was origin- 
ally tied to the litigious process, the 
Court of Chancery in the case of 
Greenough v. Gaskell [1833] 39 E.R. 
618 recognized that the scope of the 
privilege had by that time been ex- 
panded to include any communica- 
tions made to seek legal advice, 
regardless whether litigation was 
pending or even contemplated. 


“In the Susan Hosiery case, Jackett P. 
affirmed that this ‘modern’ rule 

applied in Canada. While the rule in 
Canada has been narrowed some- 
what since that time, | am not aware 
of any suggestion that the ‘contem- 
plation of litigation’ condition has 

been restored in respect of solicitor- 
client Communication. In the case of 
Solosky v. The Queen [1980] 1 S.C.R. 
861 the Supreme Court of Canada 
dealt with the privilege that applied to 
penitentiary inmates’ mail. Mr. Justice 
Dixon reviewed recent cases and noted 
that litigation is not essential to sup- 
port the privilege; it is created at the 
time the confidential communication is 
made and can protect the communica- 
tion from disclosure even outside the 
normal evidentiary setting. (In 
Solosky, however, the inmate’s right 
to invoke the privilege was balanced 
against the security needs of the 
penitentiary, and a limited 

interception of the inmate’s mail was 
authorized.) 
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“This principle was repeated by the 


Court in the case of Descoteaux et al 


v. Mierzwinsky [1982] 1 S.C.R. 860 in 
which Lamer J. quoted Mr. Justice 
Dixon’s statement in the Solosky 


case: “... the right to communicate in 


confidence with one’s legal advisor 
is a fundamental civil and legal 
right, founded upon the unique rela- 
tionship of solicitor and client”. He 
did not speak of any requirement 
that that communication be made 
with litigation in mind in order to be 
privileged. 


“The other major category of 
information protected by solicitor- 
client privilege is documents and 
reports prepared or obtained with 
litigation in mind, although it is not 
essential that litigation actually has 
been commenced in order for the 
privilege to obtain. This branch of 
solicitor-client privilege clearly has 
been narrowed in scope over the 
years since Greenough. |n the case 
of Waugh v. British Railways Board 
[1979] 3 W.L.R.150 the House of 
Lords tightened up the law of privi- 
lege and held that even though one 
of the material purposes for the 
preparation of a report might be to 
submit it to legal advisors in order 
to obtain legal advice in reasonable 
anticipation of litigation, the privi- 
lege could not be claimed unless 
that was the dominant purpose for 
which the report was prepared. 


“In a recent Canadian case, CNR v. 
Milne [1980] 2 F.C. 285 Mr. Justice 
Addy reviewed the Waugh decision 
and stated, at page 288: 
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“In my view, the Canadian Courts 
will most likely be adopting a similar 
rule in the future having regard to 
the tendency of our Courts in recent 
years to enlarge the areas where 
disclosure can be ordered.’ 


“The ‘dominant purpose’ principle in | 
Waugh was cited with approval by | 
the Nova Scotia Court of Appeal in : 
Economical Mutual Insurance Com- | 
pany v. Italian Village et al [1981] 121 
D.L.R. (8d) 195 and by the British 
Columbia Supreme Court in Steeves et | 
al v. Rapanos [1982] 140 D.L.R. (3d) 121. 


“Unfortunately in Houle the distinctill 
between these categories of docu- 
ments subject to solicitor-client privi- | 
lege was not carefully delineated, but. 
| do not think that by failing to do so. 
Madame Justice Reed intended to 
alter the common law to make the — 
contemplation of litigation condition | 
applicable to both categories of rec- | 
ords.... It is possible that the memo- 
randum in Houle is subject to privi- 
lege because it falls within both cate- 
gories in the Susan Hosiery case. No. 
one has said that the categories are | 
mutually exclusive. My point is simply 
that even in this instance Madame 
Justice Reed did not consider the 
prospect of litigation to be the sine 
qua non of the privilege.” 


The complainant declined to make 
further representations. The complaint 
was dismissed. 
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Prevention of Hostile Acts 
File: 453 


Institution: Privy Council Office 
Complaint: Refusal - exemption 


[15(1)(d)(ii), 16(1)(c) and 
19(1)] 


Finding: Not supportable 
Disposition: Dismissed 
Result: No action 


The complaint involved a request for 
access to “all records concerning 
sounter-intelligence investigations 
soncerning intelligence activity direc- 
‘ed by the Soviet Union in Canada be- 
‘ween January 1, 1963 and April 1, 
1965”. 


Privy Council Office claimed exemp- 
‘ions under international affairs and 
Jefence [15(1)(d)(ii)], law enforcement 
and investigations [16(1)(c)] and 
yersonal information [19(1)] provisions 
of the Act. 


The investigation confirmed that the 
>rivy Council Office identified all 
‘ecords subject to the request. Each 
Jocument was closely examined and, 
with one exception, exemptions made 
dy the government institutions were 
ustified based on the provisions of 
subparagraph 15(1)(d)(ii), paragraph 
16(1)(c) and subsection 19(1) of the 
Act. The information withheld dealt 
vith the prevention or suppression of 
subversive or hostile activities and its 
lisclosure could reasonably be 
>xpected to injure ongoing lawful 
Nvestigations. The Commissioner was 
satisfied that the Privy Council Office 
Jsed as narrow an interpretation as 
d0ssible and released the maximum 
nformation. The exception was a 
single page which was forwarded to 
he complainant. 


Although the investigation did result 
in one additional severed page being 
released, this was a duplication of in- 
formation supplied previously and the 
complaint was therefore classified as 
not supportable. 


Tenders 
File: 454 


Institution: Supply and Services Canada 

Complaint: Refusal - exemption 
[20(1)(c)] 

Finding: Not supportable 

Disposition: Dismissed 

Result: No action 


An applicant requested a breakdown of 
individual prices submitted by three 
firms in a successful bid on a contract 
with Supply and Services Canada. 


The department provided the applicant 
with copies of the records but deleted 
the unit prices under paragraph 20(1)(c) 
on the ground that disclosure ‘could 
reasonably be expected to result in 
material financial loss or gain to, or 
could reasonably be expected to preju- 
dice the competitive position of, a third 
party”. 


As a result of the investigation and 
representations made by the depart- 
ment, the Commissioner was satisfied 
that the exempted information fell under 
paragraph 20(1)(c) of the Act and that 
the release of unit prices would have 
provided detailed information to com- 
petitors that could reasonably be ex- 
pected to result in material loss to the 
third parties or prejudice their competi- 
tive position. In such circumstances, 
exemption is mandatory, and the de- 
partment had acted in accordance with 
the Act. 
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Protection of Privacy 
File: 457 


Institution: Justice 

Complaint: Refusal - exemption [19(1)] 
Finding: Supportable 

Disposition: Resolution negotiated 
Result: Resolved in part 


In providing the applicant with a 
requested 1981 Cabinet Discussion 
paper on alleged war criminals in 
Canada, the Department of Justice 
exempted the last page as personal 
information [19(1)]. The applicant ob- 
jected to the exemption, suggesting 
that public interest in this matter 
should override the protection of 
personal information under the Privacy 
Act. 


During the investigation, this office 
suggested that additional information 
could be severed and released without 
revealing individual identities. The de- 
partment disagreed at first, stating that 
such extensive severance would render 
the document unintelligible. However 
the department subsequently severed 
and released additional information to 
the complainant. 


The Commissioner was satisfied that 
the exempted material remaining was 
personal information and fell within the 
protection of section 19. The Commis- 
sioner also informed the complainant 
that the public interest in this subject 
was not great enough to outweigh the 
invasion of privacy. 


| 
| 
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Personal Information 
File: 461 | 
Institution: Privy Council Office : 
Complaint: Refusal - exemption (191) 
Finding: Not supportable 
Disposition: Dismissed 
Result: No action 


This complaint involved an access re- 
quest for “... minutes of the federal 
Cabinet meeting of December 21, 1955, 
dealing with immigration - case of con- 
ductor of Calgary Symphony”. 


| 
| 
| 


The applicant was provided with part of 
the records requested, the remaining 

records being exempted as personal in- 
formation [19(1)]. The applicant objecter 
to the exemption. | 


During the investigation the exempted — 
material was reviewed and application ¢ 
paragraphs 3(m) and 8(2)(m) of the 
Privacy Act and subsection 19(2) of the 
Access to Information Act was con- 
sidered. 


The complainant made these repre- 
sentations: 


“| did not ask for a review with resper 
to sections 3(m) and 8(m) of the Privac 
Act, since | have no information that 
they would apply. My complaint was 
limited to section 19(2)(b) of the Acce. 
Act which provides that personal in- 

formation may be released if the in- 

formation is publicly available. 


“! provided you with photocopies of 
newspaper articles which are avail- 
able in any public library across 
Canada and which are indexed in the 
Canadian News Index.” 
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Subsection 19(2) makes release pos- 
sible where the individual to whom the 
information relates consents to disclo- 
sure; the information is publicly avail- 
able; or the disclosure is in accordance 
with section 8 of the Privacy Act. 


In this case, the Commissioner was 
satisfied that none of these situations 
applied and that the exemptions had 
been correctly applied by the Privy 
Council. 


Cost of Printing Money 
File: 463 


Institution: Bank of Canada 

Complaint: Refusal - exemption [18(d), 
| 20(1)(b), (c) and (d)] 
Bhding: Not supportable 

Disposition: Dismissed 

Result: No action 

This complaint involved exemptions 
applied by the Bank of Canada to rec- 
ards of changes in the printing proces- 
ses of the Bank of Canada $1 and $2 bills 
Nn 1984. In particular, the requestor 
asked for records compiled since 
January 1, 1982, outlining reasons for 
‘he change, together with records item- 
zing the differences in printing costs 
a the old and new methods. 


The investigation disclosed that the 
3ank provided the complainant with 
severed copies of the relevant records. 
n severing the documents, the Bank ex- 
2mpted portions under paragraphs 


18(d) and 20(1)(b), (c) and (d) of the Act. 


The Commissioner was satisfied that 
the information withheld “could reason- 
ably be expected to be materially injuri- 
ous to the financial interests of the Gov- 
ernment of Canada” [18(d)] and was 
supplied to a government institution by 
a third party [20(1)(b), (c) and (d)]. 


Publication Information 
File: 464 


Institution: External Affairs 

Complaint: Refusal - exemption 
[20(1)(b) and (c)] 

Finding: Supportable 

Disposition: Resolution negotiated 

Result: Resolved in part 


The applicant sought access to the fol- 
lowing information about CanadExport: 


1. Detailed operation budget and 
expenses to produce, print and 
distribute the publication for 
the year 1984 and the first 
complete start-up year. 


2. Current number of Canadian 
subscribers. 


3. Copy of most recent readership 
survey if any. 


The applicant was dissatisfied because 

he had received only a small fraction of 
the financial information requested and 

was refused access to the CanadExport 
readership survey under third party pro- 
visions [20(1)(b) and (c)] of the Act. 


The investigation disclosed that, be- 


cause the production unit of Canad- 
Export was part of a much larger admin- 
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istrative group, the financial record re- 
quested by the complainant did not 
exist. Nevertheless, the department did 
prepare some financial data concerning 
this publication which was forwarded to 
the complainant. Additional financial 
records were not readily available be- 
cause the production group was not a 
financially-isolated unit and the depart- 
ment was not required under the Act to 
create a record. 


The number of subscribers was not ex- 
empted and, after negotiations, the de- 
partment agreed to release the most 
recent readership survey. 


Contract Particulars 


File: 467 

Institution: Supply and Services Canada 
Complaint: Refusal - exemption [20(1)(c)] 
Finding: Not supportable 

Disposition: Dismissed 

Result: No action 


The complaint involved a request for 
copies of three engineering contracts. 
Supply and Services Canada (SSC) 
provided the complainant with all of the 
records, including regular and overtime 
hourly rates, for one contract but 
claimed exemptions based on third 
party information [20(1)(c)] for the other 
two contracts. 


The investigation revealed that the de- 
pariment provided records on the one 
contract because the third party had 
approved the release. The other third 
parties involved objected to the release 
of the hourly rates. 


The Commissioner informed the com- 


plainant that the exemptions were 
properly applied and correct in law. 


78 


The complainant mentioned in his sub- 
mission that, at a briefing session with 
Supply and Services Canada, he was 
advised that full disclosure of the re- 
sults of previous proposals of this kind 
were readily available. The Commis- 
sioner’s Office learned that the person 
in SSC who conducted the briefing ses: 
sion was unaware of departmental 
policy that restricts disclosure to only 
the name of the successful bidder and 
the total amount of the bid and then 
only after the contract is let. This em- — 
ployee has since acquainted himself | 
with Supply and Services Canada poli- 
cy and no longer advises that full dis- 
closure is available. 


| 


Unclaimed Bonds 


File: 484 

Institution: Bank of Canada 

Complaint: Refusal - exemption [19(1)] 
Finding: Not supportable 
Disposition: Dismissed | 
Result: No action 


An applicant requested a list of the | 
“names and other particulars, including: 
amounts, sales agents, city, etc.” of 
owners of Canada Savings Bonds whict 
have not been cashed and have been pu 
into the Federal Treasury. 


The Bank of Canada denied access to 
the list under subsection 19(1) - per- 
sonal information. The applicant chal- 
lenged the exemption. 


The investigation established that the 
records constituted personal informa- 
tion such as the names, addresses, anc 
other details of the bond owners. Unde 
the circumstances, the Bank of Canadé 
was prohibited from releasing this per- 
sonal information. 


The Bank of Canada also advised that it 
takes steps to remind bond owners that 
‘their bonds are about to mature and that 
interest is not paid on unredeemed 
bonds after maturity. Notices are sent 
with the final interest cheques at 
maturity and a second notice is sent six 
months later. The Bank informs inter- 
ested persons of the maturity of specific 
series of bonds and puts notices in 
major Canadian newspapers. As of 
August 31, 1985, only a small fraction 
e the bonds which matured earlier 


than 1984 were unredeemed. 

The Commissioner informed the com- 
plainant that the prohibition against dis- 
closure of personal information did not 
apply to individuals who have been dead 
for more than 20 years. Strictly speak- 
ing, the complainant would have a right 
of access to information in these cases. 


However, the estimated number of de- 
ceased bond owners is extremely small. 
The Commissioner was satisfied that it 
would be unreasonable to require Bank 
of Canada officials to examine every one 
of its records to determine whether the 
bond owner has been deceased for 20 
years. The complaint was therefore dis- 
missed. 


No Choice But To Exempt 


File: 487 

Institution: Supply and Services Canada 
complaint: Refusal - exemption [20(1)(b) 
| and (c)] 

-inding: Not supportable 

Jisposition: Dismissed 

eu No action 

t 
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The complainant sought information 
concerning a contract between a group 
of Indian Bands and the Department of 
Indian Affairs and Northern Develop- 
ment. 


The Department of Supply and Ser- 
vices exempted the records as third 
party information [20(1)(b) and (c)]. 


Based on the investigation, the Com- 
missioner was satisfied that the exemp- 
tions had been properly claimed. 


After receiving representations from 
the complainant, the Commissioner in- 
formed him as follows: 


“| also wish to assure you that this Of- 
fice thoroughly investigated your 
complaint, as we do with all com- 
plaints we receive, to determine 
whether additional information ought 
to be released to you. However, sec- 
tion 20 of the Access to Information 
Act is a mandatory section that states 
the head of a government institution 
Shall refuse to disclose . . . except 
under certain circumstances as des- 
cribed in succeeding subsections. 

We examined each of the subsections 
and concluded that none of them 
could be applied to thwart the manda- 
tory exemptions required by subsec- 
tion (1). The question under the Act 
is simply, ‘Is the record of the kind 
that must be withheld’ and | can 
assure you that it is. 


“We were not satisfied with the de- 
partment’s claim that consent to re- 
lease had been sought from the third 
party. We contacted the third party 
Ourselves and we were informed that 
under no circumstances would they 
consent to the release of appendix 
“B” to the contract. 
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“| can appreciate your concern in this 
matter. However, | have to inform you 
that my tentative conclusion in this 
case must be my final conclusion.” 


Prejudice To A Third Party 
File: 488(2/2) 


Institution: Supply and Services Canada 
Complaint: Refusal - exemption [20(1)(c)] 
Finding: Not supportable 

Disposition: Dismissed 

Result: No action 


After having been informed that the de- 
partment had exempted some records 
concerning an access request on a 
specified contract, as third party infor- 
mation [20(1)(c)], an individual indi- 
cated in a telephone conversation with 
an investigator from this Office that he 
was not satisfied with the material re- 
ceived and wanted to complain about 
the exemptions. The complainant 
agreed to send a written confirmation 
but it was never received. The investiga- 
tor attempted unsuccessfully to con- 
tact the complainant. 


Nevertheless, the investigation con- 
tinued and the Commissioner was satis- 
fied that the exemption was justifiable 
since disclosure of this information 
could prejudice the competitive posi- 
tion of the third party involved. 
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Economic Forecasts , 
File: 491 


Institution: Finance 

Complaint: Refusal - exemption 
[18(d)(iii), 21(1)(a)] 

Finding: Not supportable 

Disposition: Dismissed 

Result: No action 


The complainant objected to the De- 
partment of Finance’s refusal to re- 
lease all studies carried out by the Fis- 
cal Policy and Economic Analysis 
Branch concerning the impact of the 
Western Accord. The department 
claimed exemptions under the financial 
interests of Canada [18(d)/(iii)] and ad- 
vice or recommendations - government 
operations [21(1)(a)] provisions of the 
Act. 


As a result of the investigation, the 
Commissioner informed the complain- 
ant that the exemptions had been prop: 
erly applied as release of the informa- | 
tion could reasonably be expected to G 
materially injurious to the financial 
interests of the Government of Canada 
or its ability relating to contemplated | 
changes in tariff rates, taxes, duties or | 
any other revenue source. Further, the 
information contained advice or recom 
mendations developed by or for a gov- 
ernment institution or a Minister of the 
Crown. 


The complainant made representations 
as follows: 


“1 will concede that within that wide: 
group of information there might _ 
in fact be some information that cou. 
be materially injurious to the financi: 
interests of the Government of 
Canada. 


$$$ 


“My main interest here is to obtain 
whatever forecasts the department 
has prepared for job creation under 
the Western Accord. | find it difficult 
to understand how the numbers fore- 
casting job creation could be inju- 
rious. 


“Is it not possible to pull those num- 
bers out of all that other so-called 
injurious material? Why are we talk- 
ing about all or nothing when the 
Commissioner, herself, has made it 
clear that she supports severability? 


“| would also like to point out that in 
her Annual Report 1984-85 the Com- 
missioner describes a case where the 
request was for Economic forecasts 
(p. 39). Although the complaint was 
never followed through, the Commis- 
sioner states that she would have 
Supported the complaint basing her 
decision on the advice of an outside 
expert that forecasts constitute facts 
rather than advice and should there- 
fore be released.” 


The Commissioner replied that the rec- 
ords had been re-examined to deter- 
mine whether portions could be severed 
and released to him. It was found that 
the job creation information sought by 
the complainant was inextricably linked 
with other fiscal data in the economic 
forecasts prepared for the Minister and 
disclosure would be materially injurious 
(0 Canada’s financial interests. 


The Commissioner pointed out that the 
nformation requested was substantial- 
y different from the complainant's 
2OMparison of his complaint with one 
hat appeared in the Commissioner's 
Annual Report of 1984-85 and that the 
2onclusion in this case could not be 
20mpared to the conclusion arrived at 
n the other. 


RCMP Information - Exempted 
Under Two Laws 


File: 492 


Institution: Royal Canadian Mounted 
Police 

Complaint: Refusal - exemption [16(1)(c), 
16(3), 17, 19(1) and 23] 

Finding: Not supportable 

Disposition: Dismissed 

Result: No action 


An applicant requested access to two 
reports by named RCMP officers in 
connection with an assault on a named 
person. 


The request had originally been con- 
sidered under the Privacy Act and the 
record requested had been provided to 
the applicant, with exemptions applied. 
An investigation of the exemptions was 
carried out under the Privacy Act. At the 
applicant’s request, the case was sub- 
sequently referred to the Information 
Commissioner for investigation under 
the Access to Information Act. 


The request was then considered by the 
RCMP under the Access to Information 
Act. The complainant was advised that 
the information he sought was ex- 
empted under paragraph 16(1)(c), sub- 
sections 16(3) and 19(1) and sections 
IWeand 23: 


An investigator examined the docu- 
ments to determine whether the ex- 
emptions were correct and the Com- 
missioner was Satisfied that they had 
been properly claimed by the RCMP. 
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Not Publicly Available 
File: 498 


Institution: Revenue Canada (Customs 
and Excise) 

Complaint: Refusal - exemption [19(1)] 

Finding: Not supportable 

Disposition: Dismissed 

Result: No action 


The applicant sought access to all in- 
formation, files and records concern- 
ing a specified customs seizure. Reve- 
nue Canada (Customs and Excise) ex- 
empted the records as personal infor- 
mation [19(1)]. The applicant com- 
plained, stating that the exemption did 
not apply “because, like judicial rec- 
ords, the information requested was 
publicly available”. 


An investigator attended at the appro- 
priate Court Registry to search rele- 
vant records. He learned, and sub- 
sequently confirmed, that the Search 
Warrant and supporting documents 
were not available there. The Com- 
missioner concluded that the informa- 
tion requested in this case was not 
publicly available. 


A review of the department’s records 
revealed that all of the information was 
of the kind protected from disclosure 
under section 19. Severance was con- 
sidered: however all the information 
concerned one seizure and the investi- 
gation into that seizure. This informa- 
tion was attributable only to the per- 
sons involved. Consequently any in- 
formation disclosed would reveal per- 
sonal information. 


The Commissioner informed the com- 
plainant that the department had cor- 
rectly applied the exemption under 
19(1) of the Act. 


Publication Intended 
File: 501 | 


Institution: Finance 

Complaint: Refusal - exemption [26] 
Finding: Not supportable | 
Disposition: Dismissed 
Result: No action 


On June 27, 1985, an individual re- 
quested access to the actuarial report 
on the pension plan of MPs referred to’ 
in the House of Commons debates on > 
June 3, 1985. On July 15, 1985, the 
Minister of Finance refused disclosure 
pursuant to section 26 of the Act since. 
it was intended to table the information 
in Parliament shortly after September 
9, 1985 [section 26 allows refusal if the 
head of a government institution be- 
lieves, on reasonable grounds, that the 
material will be published within 90 
days of the request being made]. 


On October 24, 1985, the complainant, 
acting on behalf of the individual who 
originally submitted the request, re- 
submitted the request. On the same 
date, the complainant asked this Office 
to determine if there was any docu- 
mentary evidence that the department 
intended to publish at the time of the 
original request and if the section 26 
exemption was being abused. 


The investigation failed to reveal any 
documentation, prior to the access re- 
quest being made, supporting the in- 
tention to publish, other than the June 
3, 1985, statement in the House of Con 
mons by the Minister of Finance. 


In regard to abuse of section 26, the 
Minister of Finance indicated that it 
was intended to table the information 
in Parliament shortly after September 
9, 1985, (74 days after the request). 
However, the report was not tabled 
until October 31, 1985, (126 days after 
the request). A departmental official 
explained that a number of factors 
contributed to the delay, including dis- 
cussions with Treasury Board offi- 


_Cials and notice to all interested 
_ parties to ensure an appropriate tabling 
of the report. 


_The Commissioner was satisfied that 
_the tabling delay was not foreseen and 
_that the department had fully expected 
_that the report would be tabled within 
90 days of the access request being 
submitted. 


_Law Enforcement in a Province 


File: 502 


Institution: Royal Canadian Mounted 
Police 


Complaint: Refusal - exemption [16(3)] 
Finding: Not supportable 

Disposition: Dismissed 

Result: No action 


Acomplaint was received from an indi- 
vidual acting on another's behalf to the 


effect that the RCMP had denied him 
access to “RCMP File 83-2667 ... Powell 
River, B.C.” under subsection 16(3) of 
the Act. 


——————— eee 


As a result of the investigation, the Com- 
missioner was satisfied that each docu- 
ment on the file contained information 
obtained or prepared by the RCMP 
while performing policing services for 
British Columbia, pursuant to an 
arrangement made under section 20 of 
the RCMP Act. Consequently, denial 

of access was mandatory under sub- 
section 16(3). 


Possible Underbidding 


File: 504 

Institution: Supply and Services Canada 

Complaint: Refusal - exemption [20(1)(c) 
and (d)] 

Finding: Not supportable 

Disposition: Dismissed 

Result: No action 


The applicant objected when the de- 
tailed pricing information he requested 
from a successful tender for optical 
products was exempted as third party 
information under paragraphs 20(1)(c) 
and (d). 


The Commissioner found that the rec- 
ords sought contained information of 
the type referred to in both paragraphs 
20(1)(c) and (d), and that the provi- 
sions were mandatory in this case be- 
cause none of the exceptions applied. 
The Commissioner was satisfied that 
release of the exempted information 
could result in financial loss or gain, 
prejudice a competitive position or 
interfere with negotiations of a third 
party. 
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The complainant had asked if non-dis- 
closure would be justified specifically 
on the basis that a competitor's know- 
ledge of the price may result in future 
loss. The Commissioner explained that 
each case is dealt with on its own 
merits but that, in this case, it would be 
possible to envisage such a scenario. 


The complainant suggested that a suc- 
cessful manufacturer would not be in- 
volved with a third party or third party 
“contracts” - in effect, sub-contracts. 
The Commissioner explained that 
“third party” was used as defined in 
section 3 of the Act and did not refer to 
sub-contractors. 


The complaint exemplified how third 
party disclosure could result in lost 
contracts in the future. The complain- 
ant as first party, requested informa- 
tion from the government as second 
party, about the named manufacturer, 
as third party. If the government had 
provided the applicant with detailed 
pricing information, the applicant 
would have a better idea of what crite- 
ria would be used in the manufacturer's 
bidding formula on subsequent con- 
tracts, including hourly wages, pro- 
cessing estimates and cost of commo- 
dities provided. The applicant could 
then structure a bid accordingly, pos- 
sibly underbidding and thereby depriv- 
ing the manufacturer of a contract. 
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Proper Exemption 


Filesi505 

Institution: External Affairs 

Complaint: Refusal - exemption 
[16(2)(c)] 

Finding: Not supportable 

Disposition: Dismissed 

Result: No action 


The applicant objected when External | 
Affairs exempted requested records on: 
the grounds that they contained “infor- 


mation that could reasonably be ex- 


pected to facilitate the commission of | 


an offence...”. 


An investigation showed that the rec- 


ords were properly exempted. 
Information About a Public Servant 


File: 514 

Institution: Social Sciences and Huma 
ties Research Council of 
Canada 

Complaint: Refusal - exemption [19(1) 

Finding: Supportable 

Disposition: Resolution negotiated 

Result: Resolved in full 


An applicant sought access to a memc 
on staffing procedures dated February 
10, 1983, held by the Council. The 
Council denied access on the grounds 
that it was personal information [19]. As 
result, a complaint was made to the 
Commissioner. 


After the Commissioner's representa- 
tions, the Council released the docu- 
ment to the complainant. 


’ | [eee 


In addition to discussing personnel 
policies, the document provided the 
name of a public servant and described 
the person’s functions and abilities as a 
public servant. The Commissioner 
found that the document was disclos- 

able based on paragraph 3(j) of the 

Privacy Act which provides: 


“Personal Information” means 
information about an identifiable 
individual that is recorded in any 

) form...but, for the purposes of... 

| section 19 of the Access to Informa- 
tion Act, does not include informa- 
tion about an individual who is or 
was an officer or employee of a 
government institution that relates 
to the position or functions of the 
individual...”. 


Personal Information 
File: 515(2/2) 


Institution: Health and Welfare Canada 
Complaint: Refusal - exemption [19(1 )] 
Finding: Supportable 

Disposition: Resolution negotiated 
Result: Resolved in part 


The complainant sought access to rec- 
Ords concerning several drugs. The 
department provided him with some 
records but exempted others as 
personal information [19(1)]. 


As a result of the investigation, some of 
‘he previously exempted records were 
‘eleased. The Commissioner was satis- 
ied that the remaining exemptions 
inder subsection 19(1) of the Act were 
2roperly applied by the department. 


Complaint Withdrawn 


Filed: 4516(2/2) 

Institution: Revenue Canada (Customs 
and Excise) 

Complaint: Refusal - exemption [20(1)(b) 
and (c)] 

Finding: Not supportable 

Disposition: Discontinued 

Result: No action 


The complainant was denied access to 
portions of records concerning dan- 
druff treatment shampoos under third 
party provisions [20(1)(b) and (c)] of the 
Act. 


Before the complaint could be fully in- 
vestigated, the complainant asked that 
the complaint be discontinued, making 
it unnecessary for the Commissioner 
to determine the propriety of the 
exemption. 


Unit Prices Withheld 


File: 520 

Institution: Supply and Services Canada 

Complaint: Refusal - exemption 
[20(1)(b)] 

Finding: Not supportable 

Disposition: Dismissed 

Result: No action 


The request was for access to the 
prices or discounts of successful sup- 
pliers in connection with tenders on a 
Department of Supply and Services 
contract and stated that: “It has always 
been our past understanding that 
tender calls are, or have always been, 
open to those who tender the calls”. 
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The department provided the com- 
plainant with all accessible records 
pertaining to the bids of the three suc- 
cessful companies, with the unit prices 
exempted as third party information 


[20(1)(b)]. 


The investigation established that the 
exempted portions contained “finan- 
cial, commercial, scientific or techni- 
cal information that is confidential in- 
formation supplied to a government 
institution by a third party and is 
treated consistently in a confidential 
manner by the third party”. 


While the department had, from time to 
time, released unit price information 

on tenders, it was not a long-standing 
policy. The department's refusal in this 
case was based on the need to protect 
third party information. 


Detailed Prices 


File: 522 


Institution: Supply and Services Canada 


Complaint: Refusal - exemption 
[20(1)(c)] 

Finding: Not supportable 

Disposition: Dismissed 

Result: No action 


An applicant sought access to detailed 
pricing information from a successful 
tender for optical products. The de- 
partment exempted the records as 
third party information [20(1)(c)]. The 
applicant objected to the exemption. 


The investigation revealed that the de- 
partment had requested the third 
party’s consent to release the records. 
However, consent was refused. 


| 
The Commissioner informed the com- | 
plainant that, in the circumstances, the’ 
exception was mandatory and that the | 
information, if disclosed, “could rea- 
sonably be expected to result in 
material financial loss or gain to, or | 
could reasonably be expected to preju- 
dice the competitive position of, a | 
third party”. | 


Pesticides 


File: 537 | 

Institution: Agriculture Canada | 

Complaint: Refusal - exemption [19(1} 
21(1)(a) and 23} | 

Finding: Supportable 

Disposition: Resolution negotiated 

Result: Resolved in part 


The applicant requested access to all 
records on “whether the federal gov- 
ernment is considering abolishing or — 
modifying product specific registra- 
tion (PSR) of pesticides”. The depart- 
ment provided a portion of the reques 
ed records and informed the complair 
ant that an internal document and cer 
tain portions of other documents were 
exempted as personal information 
[19(1)], advice or recommendations 
developed by or for a government 
institution or a Minister of the Crown 
(21(1)(a)], and solicitor-client privilege 
[23]. The complainant believed that tr 
number of records exempted was 
excessive. 


The investigation disclosed that the 

personal information exempted under 
subsection 19(1) consisted of a single 
name in a letter. The three paragraph 


exempted under section 23 were 
clearly subject to solicitor-client pri- 
vilege. The investigator challenged a 
four-page document exempted in its 
entirety under paragraph 21(1)(a), 
taking the view that the last two pages 
contained only factual statements and 
‘not advice. After some discussion. 
departmental officials agreed to sever 
the document and forwarded the 
factual portion of the record to the 
complainant. 


Unsubstantiated Information 
File: 538 


Institution: Health and Welfare Canada 
Complaint: Refusal - exemption 

| [20(1)(c)] 

Finding: Not supportable 

Disposition: Dismissed 

Result: No action 

The applicant complained that Health 
and Welfare Canada had exempted 
certain portions of records dealing with 
4 named drug under paragraph 


20(1)(c). 


The Commissioner was satisfied that, if 
disclosed, the exempted information 
could be expected to materially affect 
or prejudice the competitive position 

of a third party, as described in para- 
graph 20(1)(c). 


in reaching that conclusion, the Com- 
nissioner considered whether disclo- 
sure was in the public interest as it re- 
ates to public health, public safety 
or protection of the environment and 
Whether that public interest would 
slearly outweigh any prejudice to the 
hird party. She concluded that public 
at in the disclosure of this in- 
Ormation was minimal. 
| 
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Cheese Import Permits 
Fil@gsep544(2/2) 


Institution: External Affairs 

Complaint: Refusal - exemption [20(1)(b) 
and (c)] 

Finding: Not supportable 

Disposition: Dismissed 

Result: No action 


The applicant sought to access to 
“Names of individuals and companies, 
and their addresses, who were given per- 
mits to import into Canada foreign 
cheese in excess of 25,000 kilograms, 
from January 1985 to date”. The depart- 
ment exempted the records as third 
party information [20(1)(b) and (ce ap 


As a result of the investigation, the Com- 
missioner was satisfied that the records 
contained “financial, commercial, scien- 
tific or technical information that is con- 
fidential information supplied to a gov- 
ernment institution by a third party and is 
treated consistently in a confidential 
manner by the third party” and the infor- 
mation, if released, “could reasonably be 
expected to result in material financial 
loss or gain to, or could reasonably be 
expected to prejudice the competitive 
position of, a third party”. In such circum- 
stances, the exemption is mandatory. 


Total Bid vs Unit Prices 
File: 542 


Institution: Supply and Services Canada 

Complaint: Refusal - exemption 
[20(1)(c)] 

Finding: Supportable 

Disposition: Resolution negotiated 

Result: Resolved in part 
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The applicant objected when the de- 
tailed pricing information he requested 
from a successful tender was exempt- 
ed as third party information. 


During the investigation, the Commis- 
sioner found that the records were in- 
formation from a third party of the type 
referred to in paragraph 20(1)(c). The 
department contacted the third party 
involved, which refused to consent to 
release of the requested information. 

In such circumstances, exemption is 
mandatory under the Act. 


In representations submitted to this 
Office, the complainant stated he was 
interested not in the unit prices of the 
contract but in the total of eight unit 
prices. He also asked the Commissioner 
to confirm whether his tender bid sub- 
mitted to the department was higher than 
the bid of the successful company. 


In response to these representations, 
the Commissioner informed the com- 
plainant that the total of the eight unit 
prices was available under the Act. The 
department agreed to provide him with 
this total. With respect to divulging 
whether the complainant's bid was 
higher than the successful bid, the Com- 
missioner refused. She pointed out that, 
pursuant to section 62 of the Act, “the 
Information Commissioner and every 
person acting on behalf or under the 
direction of the Commissioner shall 
not disclose any information that 
comes to their knowledge in the per- 
formance of their duties and func- 
tions under this Act”. 


File: 543 


Institution: Agriculture Canada 
Complaint: Refusal - exemption [19(1) 
Finding: Not supportable 

Disposition: Dismissed 

Result: No action 


Ranking of Employees — == 
| 
| 
| 


An applicant complained when a merit 
list prepared for anticipated status | 
showing employees by rank, group | 
and level was exempted as personal | 
information [19(1)]. He contended that 
this information did not meet the cri- | 
teria of section 3 of the Privacy Act an 
that, if it did, the department would no 
have previously released an unranked 
list. | 
The investigation revealed there is a | 
difference between an unranked list 
and a merit list. An unranked list is 
simply a list of names. A merit list take 
into consideration seniority, annual 
evaluations, qualifications and so 
forth. Each one of these factors is give 
a numerical value and the total of thes 
values establishes an individual's 
standing on the merit list. Release of 
the merit list would disclose personal 
information protected from disclosure 
by subsection 19(1) and defined in se 
tion 3 of the Privacy Act. 
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As a result of the investigation, the 
Commissioner was satisfied that the 
exemption under 19(1) was correctly | 
applied by the department. 


formation Provided by 
nother Party 


le: 556 


stitution: Supply and Services Canada 

omplaint: Refusal - exemption [20(1)(b) 
and (c)] 

nding: Not supportable 

isposition: Discontinued 

esult: No action 


1e applicant complained when Supply 
id Services Canada refused access to a 
tt of equipment to supply a telephone 
istem for Revenue Canada (Taxation) 
Calgary and Edmonton. 


1is Office received the complaint on 
inuary 6, 1986, and met with the staff 
the departmental Access to Infor- 
ation Coordinator's office on Janu- 
y 8. Subsequently, the investigator 
as informed that the departmental 
ordinator had contacted the com- 
ainant by telephone and had suc- 
eded in having his request answered 
rough consultation with another 

arty involved in the contract. The co- 
‘dinator advised this office that the 
mplainant did not wish to pursue 

s complaint, and this was confirmed 
ith the complainant. 


onfidential Source 
le: 563 


stitution: Revenue Canada (Customs 

| and Excise) 

omplaint: Refusal - exemption 
[16(1)(c)(i)] 

nding: Not supportable 

sposition: Dismissed 

sult: No action 


The complaint involved a request for 
access to an investigative report relat- 
ing to a customs seizure. The depart- 
ment exempted portions of the record 
under subparagraph. 16(1)(c)(ii) of the 
Act. 


After having reviewed the exemptions, 
the Commissioner was satisfied that 
release of the exempted portions of the 
record would identify a confidential 
source of information. The exemptions 
were therefore correct. 


Personal Information - Open 
Competititon 


File: 564 


Institution: Canada Mortgage and 
Housing Corporation 

Complaint: Refusal - exemption [19(1)] 

Finding: Not supportable 

Disposition: Dismissed 

Result: No action 


Based on the personal information 
[19(1)] provisions of the Act, the ap- 
plicant was denied access to certain 
documents pertaining to an open com- 
petition for manager, real estate, 
CHMC Edmonton office. 


The investigation revealed that the 
exempted portions of the records cor- 
rectly fell within the protection of sub- 
section 19(1) of the Act as they per- 
tained to personal information of can- 
didates considered for the position. 
The Commissioner informed the com- 
plainant that CMHC correctly refused 
to disclose the exempted portions of 
the records. 


Third Party Protection 


File: 579 


Institution: Supply and Services Canada 


Complaint: Refusal - exemption 
[20(1)(b) and (c)} 

Finding: Not supportable 

Disposition: Dismissed 

Result: No action 


The complaint involved information 
withheld by Supply and Services 
Canada in relation to an access request 
for details of a specified contract. 


The investigation revealed that the de- 
partment provided the complainant 
with some records but exempted por- 
tions as third party information. A re- 
view of the records established that 
they contained third party information 
which, if disclosed, might lead to the 
injury as described in paragraphs 
20(1)(b) and (c). 


Where government determines that 
injury could reasonably be expected to 
occur, the exemption of the relevant 
information is mandatory under the 
Act unless the third party affected con- 
sents to disclosure, or disclosure 
would be in the public interest as it re- 
lates to public health, safety or protec- 
tion of the environment. In this case, 
the third party objected to disclosure of 
a portion of the requested information 
and none of the statutory exceptions 
allowing for release were present. 


EXCLUSIONS 
Policy-Related Operational Plans 
File: 211(1/4) 


} 
Institution: Treasury Board 
Complaint: Refusal - exclusion [69] — 
Finding: Not supportable | 
Disposition: Dismissed | 
Result: No action : 
The complainant requested the opere 
tional plans for the Policy Develoaaay 
and Revision Division and for the Inf¢ 
mation Policy Section for 1984-85, as 
as well as the 1983 electronic data pr 
cessing plans for Transport Canada, | 
Supply and Services Canada, Public | 
Works Canada and Agriculture Cana 


The department excluded the record: 
pursuant to paragraph 69(1)(a), as cc 
fidences of the Queen’s Privy Counci 
This exclusion was confirmed by the: 
President of the Treasury Board. | 


The Commissioner informed the com 
plainant that she had no legal author 
to review the excluded documents. 


Operational Plans for Computer 
Systems 


File: 211(2/4) 


Institution: Health and Welfare Cana 
Complaint: Refusal - exclusion [69] 
Finding: Not supportable 
Disposition: Dismissed 

Result: No action 


The complainant sought access to th 
Information Systems Directorate ope 
tional plan for 1984-85, which was pr 
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ded by Health and Welfare. The 
omplainant also requested the budget 
location for the purchase of computer 
quipment and software for 1984-85, 
hich the department excluded as a 
onfidence of the Queen's Privy 

‘OUNCIl. 


he Commissioner informed the com- 
lainant that she had no legal authority 
) review the excluded documents. 


lectronic Data Processing Budget 
location and Operational Plans 


lle: 211(4/4) 


stitution: Transport Canada 
omplaint: Refusal - exclusion [69] 
inding: Not supportable 
lisposition: Dismissed 

esult: No action 


he complainant challenged a Cabinet 
onfidence exclusion claimed by Trans- 
ort Canada in response to requests for 
le 1984-85 budget allocation for the 
urchase of a computer equipment and 
oftware and the 1984-85 operational 
lan for the Information Systems 
irectorate. 


he Commissioner informed the com- 
lainant that she had no authority to 
view the excluded documents; how- 
ver, based on the investigation, the 
xclusions appeared to be proper. 


Confidences of the Privy Council 
File: 264(2/3) 


Institution: External Affairs 
Complaint: Refusal - exclusion [69] 
Finding: Not supportable 
Disposition: Dismissed 

Result: No action 


The complainant challenged the exclu- 
sion of some documents by External 
Affairs in response to a request for 
“records related to the present and 
future market for nuclear reactors in 
Canada and the rest of the world”. 


Following a request by the Information 
Commissioner to the Minister of Exter- 
nal Affairs for a certificate that the in- 
formation constituted a confidence of 
the Queen’s Privy Council, a certificate 
to this effect was signed by the Clerk of 
the Privy Council, putting the issue out- 
side of the Commissioner's mandate. 


Nuclear Reactor Markets 
File: 267(2/3) 


Institution: Energy, Mines and Resources 
Complaint: Refusal - exclusion [69] 
Finding: Not supportable 
Disposition: Dismissed 

Result: No action 


The complainant challenged the Cabi- 
net confidences exclusion claimed by 
the Department of Energy, Mines and 
Resources in responding to a request 
for records relating to the present and 
future market for nuclear reactors in 
Canada and the rest of the world. 


The Commissioner was satisfied that the 
exclusion under section 69 was substan- 
tiated and, therefore, no certificate was 
required. 


a 


Security 
File: 278(3/3) 


Institution: External Affairs 
Complaint: Refusal - exclusion [69] 
Finding: Not supportable 
Disposition: Dismissed 

Result: No action 


External Affairs excluded from review 
some records containing confidences 

of the Queen’s Privy Council in comply- 
ing with a request for access to “all rec- 
ords related to security vulnerability of 
documents, communications, buildings 
and personnel both at posts abroad and 
in Ottawa, between January 1, 1983, and 
present”. 


The investigation satisfied the Informa- 
tion Commissioner that the exclusion 
was proper. 


Privy Council Confidence 
File: 294(2/3) 


Institution: External Affairs 
Complaint: Refusal - exclusion [69] 
Finding: Not supportable 
Disposition: Dismissed 

Result: No action 


An applicant objected when External 
Affairs excluded records under 69(1), 
confidences of the Queen’s Privy Coun- 
cil, following a request for records re- 
lating to foreign governments’ reactions 
to Canadianization programs. 


As a result of the investigation, the 
Commissioner was satisfied that sub- 
section 69(1) was correctly applied. 


Exclusion Supported 


File: 299(2/2) 


| 

Institituion: External Affairs 

Complaint: Refusal - exclusion [69] | 

Finding: Not supportable 

Disposition: Dismissed 

Result: No action | 
| 


External Affairs ees es by | 
virtue of paragraph 69(1)(e) in reply ta 
request for “all records see to the 
shooting down of a Korean civilian jet 


the Soviet Union in August, 1983”. 


The applicant objected to the exclusic 


The Commissioner had sufficient in- 
formation to support the exclusion of: 
documents as confidences of the 
Queen’s Privy Council and so in- 
formed the complainant. 


Internal Contracting Study 
File: 303 


Institution: Treasury Board 
Complaint: Refusal - exclusion [69] 
Finding: Not supportable | 
Disposition: Dismissed | 
Result: No action | 
| 


Treasury Board refused to release a r 
ord entitled “A Study of Contracting ¢ 
in the Federal Government”, on the — 
grounds that it was excluded under st 


tion 69 of the Act. | 


The investigation revealed that the rec 
ord forms part of an overall study of c 
tracting in the federal government, an 
is being prepared at the request of 
Treasury Board for its own use. 


The record was properly excluded 
under section 69 and the complainant 
was dismissed. 


ivy Council Confidences 
9§: 332(2/2), 338(2/2) 


titution: National Defence 
mplaint: Refusal - exclusion [69] 
ding: Not supportable 

sposition: Dismissed 

sult: No action 


io complainants challenged a Na- 
nal Defence Cabinet confidences 
clusion to a request regarding the 
rchase of CF-18 aircraft. 


e Commissioner had sufficient infor- 
ition to support the exclusion of rec- 
Js on the grounds that they indeed 
nstituted confidences of the Queen’s 
vy Council. 


ghanistan Invasion 
ss = 421(2/2) 


titution: External Affairs 
mplaint: Refusal - exclusion [69] 
ding: Not supportable 

position: Dismissed 

sult: No action 


ternal Affairs excluded some 

‘ords containing confidences of the 
leen’s Privy Council in complying 
h a request for access to all 

ords compiled between February 
1980, and August 16, 1980, 
ncerning the Soviet Union invasion 
Afghanistan in December 1979. 


e Commissioner had sufficient in- 
mation to determine that the exclu- 
IN was proper. 


GENERAL 


Inconsistences Between 
Departments 


File: 123(2/2) 


Institution: Environment Canada 
Complaint: Refusal - general 
Finding: Not supportable 
Disposition: Dismissed 

Result: No action 


An individual criticized Environment 
Canada for not releasing letters similar 
to two that had been released by 
Energy, Mines and Resources in re- 
sponse to access requests. 


The investigation revealed that the 
letters were in Environmental Protec- 
tion Service files; however, the com- 
plainant was given copies of only the 
most relevant material, and also was 
invited to examine the files and discuss 
the subject with specialists in the area. 
The two letters were in the files and 
would have been released had the 
complainant specifically requested 
them. 


The Commissioner informed the com- 
plainant that Environment Canada 
was prepared to provide copies of the 
letters if requested. 


er 


Phasing In 


File: 247(1/2) 

Institution: Atomic Energy Control Board 
Complaint: Refusal - general 

Finding: Not supportable 

Disposition: Dismissed 

Result: No action 


An individual whose complaint against 
AECB was reported in the 1984-85 
Annual Report (1.83-37), complainted 
that the Board, by invoking section 27 
[phasing in], denied him access to 
minutes prepared before July 1, 1980. 
The Commissioner found that the Board 
was legally entitled to invoke the 
“phasing in” section which reads: 


27.(1) The head of a government 
institution may refuse to disclose any 
record requested under this Act 


(a) during the first year after the 
coming into force of this Act, in the 
case of a record that was in exist- 
ence more than three years before 
the coming into force of this Act; 


(b) during the second year after 
the coming into force of this Act, in 
the case of a record that was in ex- 
istence more than five years before 
the coming into force of this Act; 
and 


(c) during the third year after the 
coming into force of this Act, in the 
case of a record that was in exist- 
ence more than five years before the 
coming into force of this Act where, 
in the opinion of the head of the 
institution, to comply with a re- 
quest for the record would un- 
reasonably interfere with the opera- 
tions of the government institution. 
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However, in March 1985, the Board 

announced a policy of placing all the 
minutes of its deliberations in its pub 
documents room. This policy was ful 
implemented by June 30, 1985. | 


Search Time Limited 
File: 


Institution: External Affairs 
Complaint: Refusal - general 
Finding: Not supportable 
Disposition: Dismissed 
Result: No Action | 


} 


| 
264(3/3) 
| 
| 
| 


Because the releasable records in an 
access request on nuclear reactors | 
comprised less than 100 pages, Exte 
Affairs photocopied and sent them, 
without cost, to the applicant. This | 
prompted a letter from the complaine 
stating that he did not think an adeqi 
search had been conducted, especial 
in the area of analysis records. | 


| 
f 
} 
4 


The Commissioner informed the con 
plainant that an investigation had bee 
carried out and she was satisfied tha’ 
the department conducted a thoroug 
records search and identified all doct 
ments pertaining to the complainant: 
request, within the five-hour time per 
specified by him. 


————— 


severance Principle 
ile: 265 


astitution: Canadian International 
Development Agency 

yomplaint: Refusal - general 

inding: Well-founded 

isposition: Report to Minister 

tesult: Resolved in part 


he applicant requested records from 
1e Canadian International Develop- 
rent Agency (CIDA) concerning a re- 
restation project in the People’s Re- 
ublic of China. He complained about 
xemptions and suggested that the 
earch for records was incomplete. 


he complainant had requested any 
2cords concerning changes of contrac- 
rs for CIDA projects after the election 
f the Conservative government in 
anada. A change of contractors was 
lentified in only one project. The rec- 
rds located were two telexes and three 
emoranda. 


he two telexes were released as the 

formation was publicly known and the 
1emos were totally exempted as advice, 
onsultations or plans [21(1)(a), (b) and 


*)]. 


he complaint was received on January 
, 1985. In a meeting on January 28, 
IDA officials were asked to review the 
cords with a view to applying sever- 
nce. On February 4, the Agency ad- 
sed by telephone that it had reviewed 
1e documents and would not sever 

nd release any material. After legal 
ounsel reviewed the material, the pos- 
bility of severance was raised again 
‘ith CIDA. On April 12, 1985, CIDA re- 
lied to the effect that it continued to 
isist on full exemption of the record. 


The Commissioner was of the view that 
some portions of the records were 
purely factual, some were publicly avail- 
able elsewhere, some simply provided 
information on the selection of a candi- 
date, and some described the activities 
of an evaluation team. The Commis- 
sioner Consequently recommended that 
the records be reviewed in accordance 
with the severance principle in section 
25 of the Act and that identified portions 
not exemptable under the Act be re- 
leased. On June 25, 1985, the Senior 
Vice-President of CIDA responded that 
all three memoranda would be released 
in accordance with the severance 
principle. 


The complainant was informed that the 
balance of the records exempted under 
paragraphs 21(1)(a), (b), and (c) and 
section 23 had been examined, and that 
the Commissioner had concluded that 
these exemptions were correctly ap- 
plied and that all records dealing with 
the access request had been properly 
identified. 


All Records Retrieved 
File: 267(3/3) 


Institution: Energy, Mines and Resources 
Complaint: Refusal - general 

Finding: Not supportable 

Disposition: Dismissed 

Result: No action 


The complainant was dissatisfied with 
“what appears to be an incomplete re- 
trieval of records” concerning his re- 
quest for records relating to the market 
for nuclear reactors. 


The investigation established that all 
records within the scope of the request 
had been retrieved and reviewed by the 
department. 
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Contact With the Media 
File: 283 


Institution: External Affairs 
Complaint: Refusal - general 
Finding: Not supportable 
Disposition: Dismissed 
Result: No action 


The complainant sought access to 
External Affairs’ records of the depart- 
ment’s decision to limit or restrict con- 
tact with news media by External 
Affairs employees. The complainant 
also sought all records that resulted in 
the decision, including all records of a 
telex sent to diplomatic personnel in- 
structing them to use their own discre- 
tion in contacts with news media and 
records that resulted in this telex and 
other instructions. Because the com- 
plainant did not receive background 
material relating to the instructions, he 
complained to our office. 


The investigation verified that the 
department's search and retrieval was 
thorough and that all records identified 
were supplied to the complainant, 
without exception. 


Document Found 
File: 286(1/2) 


Institution: External Affairs 
Complaint: Refusal - general 
Finding: Supportable 

Disposition: Resolution negotiated 
Result: Resolved in full 


The complainant objected when Exter- 
nal Affairs indicated that it had no rec- 
ords relevant to his request for records 
pertaining to export permits of a third 
party in connection with the company’s 
sales of products or services to a foreign 
country. 


During the investigation, one docums 
was identified that related to the re- 
quest. The document was exempted 
confidential business information 
[20(1)(b), (c) and (d)] and this gave 1 
to another complaint. 


Inmate Entitled to Manual 
File: 288 


Institution: Correctional Service Can 

Complaint: Refusal - general | 

Finding: Well-founded 

Disposition: Report to Minister 

Result: Resolved in full | 
| 


An inmate of a penitentiary complain 
that Correctional Service Canada res 
fused him access to the departmenta 
Case Management Manual. | 
CSC informed the inmate that the | 
manual was accessible at the peniter 
tiary library and if he wished, he coul 
obtain a copy from the Offender Pro- 
grams Branch. The complainant on t 
occasions requested a copy of the | 
manual but the Offender Programs — 
Branch informed him that it was unal 
to provide a copy, reiterating that the’ 
manual was available through the pei 
tentiary library. | 


The Information Commissioner founc 
that the refusal to comply resulted fr¢ 
a misunderstanding on the part of ad 
ministrators. The manual would be 
sent to the complainant upon paymel 
of the set fee. 


As the complaint was well-founded, 
the Commissioner reported the result 
of the investigation to the Minister. 


seer eee ee ——————————————————EEEEeEeeEeEeEeEeEeEeEeEeEeEeEeEeEeEeEeEeEeEeEeEEEEEEEE——e 


ew Records The complainant sent an access re- 
quest to the Canadian Commercial 

ile: 294(3/3) Corporation for contracts awarded to 
post secondary education institutions 

istitution: External Affairs from 1978 to 1985. The Corporation re- 

omplaint: Refusal - general plied that no such contracts had ever 

inding: Not supportable been awarded. The complainant said he 

isposition: Dismissed knew that at least one contract had been 

esult: No action awarded to a university. 

fter a complainant had received rec- After another request for access by the 

rds relating to the reaction of foreign complainant, the Corporation released 

overnments to Canadian initiatives on four records including the one identi- 

anadianization of Canada’s industries, fied by the complainant. 

IRA and National Energy Program, he 

omplained about On receipt of the requested records, the 

| complainant asked that his complaint be 
“the lack of documents for the period discontinued. 


starting in 1983. The latest document 
appears to be from late 1982. | would Missing Name of Flight Passenger 
argue if the question of free search 


time expiring comes up, that the File: 313 
search so far has apparently not 
focussed on the most recent records Institution: National Defence 
covered by my request. These are the Complaint: Refusal - general 
records that interest me the most.” Finding: Not supportable 
Disposition: Dismissed 
he investigation showed that the de- Result: No action 
artment of External Affairs had re- 
ieved all relevant documents for the A journalist sought from National De- 
eriods specified and released those fence the passenger manifests for a cer- 
ccessible. The department also ad- tain flight to Europe and was provided 
ised that there were fewer documents with all the information held by the de- 
roduced in the recent period specified, partment. He complained when the 
s the subject was more prevalent in name of a passenger, who to his 
982-83. knowledge had been on the flight from 
London to Ottawa, did not appear on the 
\ssistance from Complainant released list. He wanted to be certain no 


other names had been missed. 
ile: 301 


istitution: Canadian Commercial 
Corporation 

omplaint: Refusal - general 

inding: Supportable 

disposition: Discontinued 

fesult: No action 


UF 


The investigation revealed that the 
Department of National Defence does 
not have original flight manifests for 


each leg of the flight. Prior to January 15. 


1985, these manifests were routinely 


destroyed after the information was filed 


in the department's “Astra” computer 
program. Since January 15, 1985, all 
manifests are preserved and are avail- 
able for inspection by the public at 
National Defence Headquarters. 


The investigation also revealed that one 
name had been inadvertently omitted 
from the list of passengers for the leg of 
the flight from London to Ottawa and 
that when the department became 
aware of the oversight, it released that 
name. No evidence was found to 
Suggest that any other passenger was 
carried on any leg of the flight. 


Completeness of Minutes 
File: 314 


Institution: Atomic Energy Control 
Board 

Complaint: Refusal - general 

Finding: Not supportable 

Disposition: Dismissed 

Result: No action 


The complaint involved a request for 
the minutes of all meetings of the Atom- 
ic Energy Control Board (AECB), 
including all attachments from 1978 to 
the date of the request. The complain- 
ant asked whether the minutes from 
November 19, 1984, onward were in 
fact the only Board records relevant to 
the request. In addition, the complain- 
ant asked why Board Member Docu- 
ments (BMD) were not identified as 
attachments to the minutes and were 
not supplied to him in response to his 
request. 


The investigation disclosed that the 
form of the AECB minutes was 
changed beginning with the record of 
the November 19, 1984, meeting as a 
result of a proposal to the Board | 
members in a memorandum dated 
November 1, 1984. The memorandum 
(BMD 84/155) is referred to in the 
November 19, 1984, Board minutes 
and sets out the reasons for the 
change in the minutes’ content. The 
memorandum is available to the public 
in the AECB reading room. 


minutes remained unchanged during | 
the tenure of both the recording and 
Board secretaries from June 1, 1983, 
to the date of the investigation. No 
other records of the Board proceed- 
ings were taken or prepared. 


Regarding the complaint that attach- | 
ments to the Board minutes were not 
provided, the investigation disclosed 
that the usual attachments were the 
schedules listing BMDs, and the occa- 
sional report or letter discussed in the’ 
minutes. These attachments were pro- 
vided in response to the original re- 
quest. The BMDs listed in the sched- — 
ules were never attachments to the _ 
meeting minutes, but were filed | 
separately. Many of the BMDs are now 
available in the public reading room. 
Those not found there may be re- 
quested from the Board. 


| 
The procedures for recording the | 
| 
: 
| 
| 


The Commissioner informed the com- 
plainant that only one set of AECB 
meeting minutes were recorded and 
prepared during the period specified 
and that all attachments to the 
minutes requested by the complainant 
were appended in the response to him 
by the AECB. 


finutes of Meetings 
ile: 329 


stitution: Canada Deposit Insurance 
Corporation 

Yomplaint: Refusal - general 

‘inding: Well-founded 

Jisposition: Report to Minister 

fesult: Resolved in full 


‘his complaint involved a request for 
iccess to the Canada Deposit Insurance 
Yorporation for “the Corporation's 
xecutive/management board or equi- 
alent meeting minutes and their 
ippendices...”. The Corporation refused 
o disclose the requested records under 
yaragraphs 21(1)(b), 13(1)(c), 18(a) and 
d), subsections 19(1) and 20(1), and 
‘ection 23. 


SDIC had not examined the records 
systematically, nor marked the ex- 
xmpted portions with the provision of 
he Act being invoked. As well CDIC had 
1ot undertaken to sever portions of the 
ecords wherever possible, as required 
by section 25 of the Act. 


section 10 of the Act requires a govern- 
nent institution to state the specific pro- 
lision of the Act when claiming an ex- 
2mption from disclosure. While there 
nay have been information in the CDIC 
‘ecords that qualified for exemption, 

t was not possible to form an opinion 
as to whether the exemptions were 
correct without the portion being identi- 
fied and the exempting provision identi- 
fied. 


The Commissioner's report to the Chair- 
man stated that she could not support 
exemption of minutes of all the CDIC 
meetings of the Board of Directors. To 
do so would contradict the intent of the 
Act stated in section 2, namely “that 
necessary exceptions to the right of 
access should be limited and specific...”, 
and the requirement in section 25 to dis- 
close as much of a record as is reason- 
ably possible. 


The Chairman agreed to follow the rec- 
ommendation to employ the severance 
principle. 


Extended Time Limit 
Not Quite Met 

Files. 331(2/2) 

Institution: National Defence 
Complaint: Refusal - general 
Finding: Well-founded 


Disposition: Report to Minister 
Result: Resolved in part 


This complaint concerned a 60-day 
extension of time claimed by the de- 
partment for consultation with other 
government departments and the 
United States government to respond 
to a request for access to 25 agree- 
ments and treaties between the two 
countries. 


The complaint was not supportable. 
However, after expiry of the 60-day 
extension beyond the 30-day statutory 
time limit, six requested records had 
not been released pending consulta- 
tion with the US government. 


As a result, the Commissioner found 
that, in accordance with subsection 
10(3) of the Act, the department was 
deemed to have refused access. 
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Five Hours Search 
File;, 355(2/2) 


Institution: External Affairs 
Complaint: Refusal - general 
Finding: Not supportable 
Disposition: Dismissed 
Result: No action 


The applicant asked for records con- 
cerning the security vulnerability of 


documents, communications, buildings 


and personnel at posts abroad and in 


Ottawa and had stated that the request 


should be considered “fully processed 


after five hours search time”. In his com- 


plaint letter, he stated: 


“The retrieval did not come up with 
many documents of an analysis na- 


ture.... Perhaps a quick retrieval veri- 
fication could determine whether this 


type of record exists...”. 


The investigation established that the 
department identified 76 records rele- 


vant to the request and had spent more 


than the five hours’ search time speci- 
fied by the complainant to process his 
request. The Commissioner was satis- 


fied that the department complied with 


the request considering the time limits 
set by the complainant. 


| 
Existence of Record | 
File: 356(1/3) | 

{ 
Institution: Agriculture Canada | 
Complaint: Refusal - general | 
Finding: Not supportable | 
Disposition: Dismissed | 
Result: No action | 


The Department of Agriculture had 
ceived two access requests dated 
January 22, 1985, for “records of der! 
of access to Canadian meat neseele 
reports’. The first request was for the 
period 1972 to 1978 and the second | | 
the period 1979 to 1983. 


He 


The applicant objected to a refusal o 


the basis that documents did not exi 
Stating that the department, in corres 
pondence, had estimated the search 
and preparation costs of the records’ 
$100, clearly implying that such reco 
existed. The investigation confirmed | 
that the complainant was told in cor- 
respondence that most requests for | 
information about meat inspection ? 
ports were made by telephone and | 
therefore no documentation was on { 
The department indicated that it was: 
prepared to carry its search to recor¢ 
in the Public Archives. The fee was eé 
mated on the basis of such a propos: 
search. | 
The Commissioner did not agree witl 
the complainant that by estimating 
search and preparation costs, the de- 
partment implied that records existed 
The search was to ascertain whether | 
records existed. 


—_———— ee SO ee OOOO 


Sontrol of Record 
ile: 363 


nstitution: Canada Radio-television and 
and Telecommunications 
Commission 

Somplaint: Refusal - general 

-inding: Not supportable 

Disposition: Dismissed 

Result: No action 


The complainant had been denied ac- 
sess to the “broadest content for Quebec 
Sity radio station CHRC between 8:15 
and 8:30 a.m. of April 19, 1985, in either 
ranscript or tape form” on the basis that 
he record did not exist. 

The investigation confirmed that the 
SRTC never had the requested record 
nits possession. The complainant sug- 
yested that the CRTC has control over 
these records because the Broadcasting 
Regulations require a radio station to 
provide tapes to the CRTC upon re- 
quest. In fact, the CRTC must ask radio 
stations to provide such records to them, 
and, for any one of a number of reasons, 
the radio station might refuse. The Com- 
missioner was satisfied that a radio sta- 
tion could not be forced to turn over such 
records. In the event of a refusal, the 
CRTC may take steps to discipline the 
station for breach of the regulations, but 
such action would not guarantee that 
the records would be turned over to the 
CRTC. Until a government institution 
has acquired some form of physical con- 
trol over a record, there is no basis for 
finding that a record is in its control 
under the Access to Information Act. 


Further, the CRTC may only exercise its 
rights under the Broadcasting Regula- 
tions for certain purposes. The CRTC 
would not be legally entitled to demand 
a copy of a tape or transcript without a 
given reason. Radio stations are re- 
quired to comply with the Regulations 
only when a request arises out of matters 
under the applicable legislation. The 
Commissioner found that a request 
under the Access to Information Act does 
not entitle the CRTC to make a request 
under the Broadcasting Regulations. 
Therefore the complaint was dismissed. 


Official Residences Report 


File: 373(1/2)(2/2) 

Institution: Privy Council Office, Public 
Works Canada 

Complaint: Refusal - general 

Finding: Not supportable 

Disposition: Dismissed 

Result: No action 


A person requested the “Report of the 
Official Residences Council on Storno- 
way” and complained when both the 
Privy Council Office and Public Works 
said that no record of that description 
was under their control. 


Enquiries conducted at Public Works 
and the Privy Council Office indicated 
that administrators of both had not seen 
nor possessed any report submitted by 
the Official Residences Council. 


The Commissioner dismissed the com- 
plaint, subject to any representations 
the complainant wished to make. None 
were received. 


101 


In addition, the Commissioner provided 
the complainant with a copy of an Order 
in Council setting up the Official Resi- 
dences Council indicating it was set up 
“to advise the Prime Minister’. The 
Commissioner suggested that any re- 
ports on official residences might be in 
the Office of the Prime Minister, the 
records of which are not subject to the 
Access to Information Act. 


Records Searched Within Time 
Frame 


File: 389(1/2) 


Institution: National Defence 
Complaint: Refusal - general 
Finding: Not supportable 
Disposition: Dismissed 
Result: No action 


As a result of records received from Na- 
tional Defence regarding two requests 
for access to records relating to a speci- 
fic aspect of the Canadian Patrol Frigate 
Program, a complainant wrote to our 
office: 


“| wish to complain about the retrieval 
of records which does not appear to 
have been complete, even consider- 
ing the five-hour time limit. Analysis 
records should have been among the 
records found, for example.” 


The investigation established that all 
records of the Canadian Patrol Frigate 
Program relating to the requests were 
searched by the department within the 
time limit specified by the complainant. 


Record Does Not Exist 
File: 393 


Institution: Public Service Commissic 
Complaint: Refusal - general 

Finding: Not supportable | 
Disposition: Dismissed 


Result: No action 


The applicant objected when the Pub 
Service Commission (PSC) stated the 
record he sought did not exist. He ha 
requested the rationale for the PSC : 
Revenue Canada (Taxation) increasin 
the passing mark on intelligence test ) 
320 from 80 to 90 as well as for the P 
Personnel Psychology Centre adoptir 
the same increased mark to determin« 
employees’ learning capabilities. | 


The investigation uncovered that no | 
documents under PSC control relatine 
to an increase in the minimum points. 
quired on intelligence test 320. How- | 
ever, documents existed relating to — 
establishing the points for such a test 
and, after discussions with the Public. 
Service Commission, they provided th 
complainant with these documents. 


All Available Records Released 
File: 397 


Institution: Public Archives Canada 
Complaint: Refusal-general 
Finding: Not supportable 
Disposition: Dismissed 

Result: No action 


The complainant sought access to rec 
ords held by Public Archives relating 
to three projects concerning mental 
health grants. More than 900 pages of 
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jaterial were accessible in relation to 
wo projects but only five dealing with 
1e third project. He complained be- 
ause he did not believe that the re- 
earch project produced only five pages 
f information in some ten years. 


he investigation confirmed that the 
omplainant had received all the rec- 


rds on file in relation to the third project. 


he records originally came from the 
Jepartment of Health and Welfare, and 
he investigator contacted that depart- 
nent to see if any pertinent records re- 
nained. The department contacted 

hose who had been involved with the 
roject and searched its own records as 
vell. No additional material was loca- 
ed. 


)ne Dollar Coin 
| 
ile: 399 


nstitution: Royal Canadian Mint 
Yomplaint: Refusal - general 
‘inding: Not supportable 
isposition: Discontinued 

fesult: No action 


\n applicant requested “any and all 
ecords, including reports, studies, cor- 
espondence, and memorandums con- 
‘erning the potential production, by 

he Royal Canadian Mint, of a $1 coin to 
eplace the $1 Bank of Canada bill now 
nN circulation.” 


The Mint informed the applicant that 

‘by and large, the documentation that 
he Royal Canadian Mint has is in the 
orm of third party correspondence 
vhich we are not at liberty to release.” 
4owever, they did provide some materi- 
al. As the applicant wanted additional 
material and records, he complained to 
the Information Commissioner. 


However, the preliminary investigation 
revealed that the Mint made its records 
available for the complainant's perusal, 
and, aS a result, the complaint was 
discontinued. | 


The investigator’s report gives a detailed 
picture of the work done by an investi- 
gator in what is essentially a simple 
complaint. The following excerpts 
illustrate: 


“In view of the apparent unfamiliarity 
with the Access to Information Act and 
the Mint’s responsibilities | went over 
some of the procedures with (the access 
coordinator). During this discussion | 
pointed out that the Mint had not identi- 
fied the specific section under which it 
was exempting material not did it advise 
the applicant that he has the right to 
complain to the Information Commis- 
sioner. (The coordinator) acknowledged 
these oversights and advised that he 
would have to take some time to become 
more familiar with the Act. 


“On (date), | called (the complainant) 
who advised me that the Mint had 
offered to make its records available 

for his perusal. He hopes to do this dur- 
ing the week of (date) and in the mean- 
time requests that we withhold any 
further investigation. On (date), | met 
with the acting access to information 
coordinator and the departmental coun- 
sel and corporate secretary. At this 
meeting (the acting access coordinator) 
admitted that they were not as cognizant 
of the provisions of the Act as they 
should be; however, they had two more 
files for (the complainant) to view. As 
they were still having problems with the 
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scope of (the complainant’s) request, | 
suggested that they contact (the com- 
plainant) and ask him to amend his re- 
quest to something manageable. They 
could then review the records and give 
him an estimate of costs or the opportu- 
nity to review the files. 


“On (date), | contacted (the acting 
access coordinator) who advised me that 
he was in touch with (the complain- 

ant) approximately one week ago at 
which time he informed him that they 
wished to co-operate but asked if he 
could focus on one particular area. He 
also advised him that there would 

be some inherent costs. (The complain- 
ant) was to call back (the acting 

access coordinator) that same day. 
However, no response has been re- 
ceived to date. (The acting access co- 
ordinator) states that he is not going to 
chase (the complainant). On (date), | 
contacted (the complainant) who ad- 
vises that he has spoken with (the acting 
access coordinator) and he has agreed 
to narrow his request. He advises that so 
far he has been too busy to address the 
question but proposes to do so this 
week. He claims that he is content with 
the action to date and he will contact me 
when he has defined his requirements. 


“Having heard nothing from (the com- 
plainant) by (date), | attempted to con- 
tact him at (his office). | learned that the 
complainant was a summer student and 
had returned to university. After several 
attempts and several different phone 
numbers, | finally contacted (the com- 
plainant) on (date), at which time he ad- 
vised me that he had not had time to re- 
define his request and in fact was 
content with the records received from 
the Mint for the time being and that he 


wished to withdraw his complaint. | 

asked him to send us a letter to that 
effect. On (date), we received a letter 
from (the complainant) who advises 1 
he officially wishes to withdraw his | 
complaint against the Royal Canadia 
Mint. In this letter he states that the 


| 
Mint granted him sufficient access to: 
the records he sought and that, shou! 
he require any more records, he will | 
formally submit another request to th 


Mint.” 


| 

Instructions to Immigration Office; 

| 

File: 407 | 

Institution: Employment and Immigré 

tion Canada | 

Complaint: Refusal - general | 

Finding: Not supportable l 

Disposition: Dismissed | 
Result: No action 


An individual sought access from | 
Employment and Immigration Canadé 
(EIC) to copies of “instructions to imr 
gration officers regarding identificatio: 
of homosexuals contained in either or 
both of the Immigration Manual and t 
Administrative Manual used by such 

officers from the mid-1950s until 1970 


EIC informed the applicant that the fil 
containing the requested information 
had been transferred to the Public Ar- 
Chives and that his request was being 
transferred to Public Archives for pro- 
cessing. However, Public Archives 
informed the applicant that the re- 
quested records were not located in 
Public Archives, prompting the 
complaint. 


=mployment and Immigration Canada 
sonducted another review of its files 
yut did not locate any procedural in- 
tructions referring specifically to the 
dentification of homosexuals attempt- 
ng to enter Canada. (Amendments to 
he Immigration Act in 1976 repealed a 
yrovision which prohibited homo- 
sexuals from entering Canada). 


Our investigation revealed the existence 
f an old Immigration Manual relevant to 
he request. However, the instructions 
jid not have any reference to the identi- 
ication of homosexuals. Immigration 
fficials also informed the Commis- 
sioner that identification of homo- 
sexuals was based solely on the judge- 
nent and recommendations of the 
3CMP and Health and Welfare Officers 
Jealing with persons seeking entry to 
Sanada. 


The Commissioner informed the com- 
Jlainant that, while there appeared to 
ye confusion between EIC and Public 
Archives in responding to his request, 
he records sought do not exist. 


Record Did Not Exist 
rie: 417 


nstitution: Treasury Board 
Somplaint: Refusal - general 
-inding: Not supportable 
Disposition: Dismissed 
Result: No action 


The applicant requested projected 
salaries and person-years for exempt 
and departmental staff for ministers 
and ministers of state for fiscal year 
1985-86 and the actual figures for 
1984-85. The applicant also requested 
the projected budget and person- 
years for the average office of a 
minister in 1985-86. Treasury Board 
informed the complainant that no 
such survey has been undertaken since 
the document prepared in September 
1984 and therefore the information 
requested was not available. 


The investigation was carried out and 
the Commissioner was satisfied that, 
at the time of the access request, 
Treasury Board did not possess the 
requested information. 


Complaint Withdrawn 


File: 459 
Institution: Energy, Mines and Resources 
Complaint: Refusal - general 
Finding: Not supportable 
Disposition: Discontinued 
Result: No action 


The complainant requested “...copies of 
all correspondence or memoranda origi- 
nating in or sent to the Office of the 
Minister or Deputy Minister relating to 

a corporation...” The Department of 
Energy, Mines and Resources responded 
that it held no such records about the 
named corporation. The complainant 
contacted the Information Commissioner 
because he believed letters pertaining 

to the Corporation had been sent to the 
Minister. 
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No departmental records on the subject 
in question were found during the in- 
vestigation. However, before the Com- 
missioner had reported on the investiga- 
tion, the complainant discontinued his 
action. 


Addresses of Form Letters 
File: 465 


Institution: Solicitor General 
Complaint: Refusal - general 
Finding: Supportable 

Disposition: Resolution negotiated 
Result: Resolved in part 


An applicant informed us that he had re- 
ceived what he believed was a form letter 
from the Solicitor General dealing with 
the Canadian Security Intelligence 
Service. When he asked for access to the 
list of addressees who had received 
identical letters, he was told that the 
department found no such list during a 
search of its records. 


As a result of our investigation, the de- 
partment located a list and released to 
complainant the list of organizations 
that were sent the letter, exempting the 
names of individuals under the personal 
information provisions [19(1)] of the Act. 


Aboriginal Claim 
File: 466 


Institution: Farm Credit Corporation 
Complaint: Refusal - general 
Finding: Supportable. 

Disposition: Resolution negotiated 
Result: Resolved in full 
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| 
| 
| 


The solicitor acting on behalf of an | 
Indian band requested copies of all ap 
praisals of land in a named area devel- 
oped by, or for, the Farm Credit Corp-' 
oration prior to August 1, 1965. The 
Corporation advised the applicant that. 
it could not comply with his request b« 
cause information contained in the ap- 
praisal reports was subject to provi- 

sions of the Privacy Act and could not: 
released without consent of the parties 
concerned. | 


In his letter to the Commissioner’s Of-| 
fice, the complainant stated: 


“Pursuant to S. 8(2)(k) of the Privacy — 
Act, the requested appraisal reports (if 
personal information) may be released t 
me as | am acting on behalf of [named 
Indian band], aboriginal people for the 
purpose of researching and validating | 
the claims, disputes and grievances of 
the Band. | submit that section 8(2)(k) 
was enacted for precisely this type of 
situation, to expedite fair settlements o 
long-standing grievances in order that 
outstanding claims be extinguished ant 
the Band members have a deservedly — 
better future.” 


Section 8(2)(k) of the Privacy Act reads 


“(2) Subject to any other Act of Parli 
ment, personal information under the 
control of a government institution 
may be disclosed... 


(k) to any association of aboriginal 
people, Indian band, government 
institution or part thereof, or to an) 
person acting on behalf of such 
association, band, institution or 
part thereof, for the purpose of re- 
searching or validating the claims, 
disputes of grievances of any of thi 
aboriginal peoples of Canada.” 


The Corporation released the requested 
document as a result of the Commis- 
sioner’s representations that the access 
request was for validating an aboriginal 
band claim. 


Wording of Request 
File: 468 


Institution: Justice 
Complaint: Refusal - general 
Finding: Not supportable 
Disposition: Dismissed 
Result: No action 


The complainant submitted an access 
request to the Department of Justice 
for records “.. . prepared jointly by the 
Department of the Solicitor General 
with other ministries such as Justice, 
Immigration and External Affairs that 
have dealt with how the government 
might deal with alleged war criminals 
living in Canada”. 


Officials of the department could not 
identify the documents requested from 
the original access request and asked 
the complainant for additional details. 
In a further letter to the department the 
complainant stated: “To make your 
search for the information | am seeking 
a little easier | will try to pinpoint the ex- 
act report that | would like to obtain. It 
was a report commissioned by the for- 
mer Solicitor General Robert Kaplan in 
conjunction with a number of other 
departments, including Justice... .”. 


On May 15, 1985, the complainant sub- 
mitted another access request to ob- 
tain a copy of “.. . a Cabinet discussion 
paper called Alleged War Criminals in 
Canada”. A copy of this paper was re- 
leased to the complainant. The com- 
plainant then asked for an investigation 
of the department’s original denial as it 
appeared Justice possessed the re- 
quested record when it was denied. 


The investigation determined that the 
department had considered the subject 
Cabinet discussion paper but con- 
cluded that it was not what the com- 
plainant wanted because: 


a) the discussion paper was not pre- 
pared jointly with other departments; 


b) the discussion paper was not com- 
missioned by the Solicitor General of 
the day, Robert Kaplan; 


c) the Department of Justice was 
aware that the Solicitor General's 
department was working on one of 
the complainant's access requests 
which apparently dealt with the sub- 
ject discussion paper and conse- 
quently did not think he was asking 
them for the same record. 


Consequently, the Commissioner con- 
cluded that the complainant's original 
description of the record in his original 
request was not sufficiently detailed to 
enable the department to identify it with 
a reasonable effort as required by sec- 
tion 6 of the Act. In particular, the Com- 
missioner was satisfied that depart- 
mental officials were acting in good 
faith and were not unduly technical 
about the wording of the request. 
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Request Delayed in Mail 
File: 471(1/4) 


Institution: Employment and Immigra- 
tion Canada 

Complaint: Refusal - general 

Finding: Not supportable 

Disposition: Dismissed 

Result: No action 


On July 21, 1985, the applicant mailed 
a request to Employment and Immigra- 
tion Canada (EIC). When no reply was 
received by September 5, 1985, he com- 
plained to the Commissioner. 


The investigation revealed that EIC had 
received the access request on August 5, 
1985, 15 days after it was mailed. 


On August 29, 1985, EIC provided the 
complainant with some of the docu- 
ments and on September 4, 1985, the 
rest of the documents were dispatched. 


The Commissioner found that there was 
no delay because the documents were 
provided before September 5, 1985, 
within the 30-day statutory time limit. 


Organization of Records 
File: 482 


Institution: Canadian Security Intelli- 
gence Service 

Complaint: Refusal - general 

Finding: Not supportable 

Disposition: Dismissed 

Result: No action 
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The applicant submitted an access 

request to the Canadian Security Intell 
gence Service (CSIS) for “General 

Organizational Outline of Archival Ma- 
terial. Basic information on records | 
held and mode of organization. Docu-: 
ment equivalent to list of Public Ar- 
chives Record Groups and Manuscript: 
Groups with indication of extent in linez 
meters of material held. Can be limitedt 
materials pre-dating end of World War Il 


CSIS advised the applicant that it did nc 
have a document which described its | 
older records nor the number of linear 
meters of the requested material. The é 
plicant was also informed that CSIS do’ 
not classify any files as archival materi. 
therefore to establish whether an inves 
gation was complete could not be de- 
termined until the file was actually re-_ 
viewed. CSIS requested that the applicé 
provide as much detail as possible on ° 
particular topic. The applicant then co! 
plained to this Office. | 


An investigation confirmed that CSIS , 
does not organize its records in the ma 
ner described in the access request an 
consequently, could not provide the co! 
plainant with the organizational outlis 
or listing he described. 


Although it would undoubtedly be use: 
to the complainant if CSIS compiled ot 
lines of its material and how it is orga- 
nized, the Commissioner informed him 
that CSIS is not obliged under the Act, 
to create such records. 


In representations to this Office, the co! 
plainant pointed out that the Access tc 
Information and Privacy Bulletin entry 
contained no reference to historical mé 
terial held by CSIS. The Commissionel 
agreed with the complainant, but furthi 
explained: 


“A quick perusal of the Access Reg- 
ister indicates that as a rule depart- 
ments do not list historical material 

as such. | think the reason for this is 
that it is largely a subjective determi- 
nation whether material is historical 

in nature. Most departments transfer 
records which clearly have no current 
administrative value... to the Nation- 
al Archives for retention or disposal. 


“As for the records presently retained 
by CSIS, we have been informed that 
there is no historical or archival com- 
ponent to these records as you have 
suggested. CSIS maintains ongoing 
files on organizations, specific inci- 
dents, and individuals. Information is 
continually added to files, even to 
those which have been dormant for a 
considerable period of time. In some 
instances, information added to a file 
today may deal with activities which 
took place years ago. Thus it does not 
really assist the enquiry in this case to 
call records historical or for you to 
specify that your request is for the 
Organization of records predating the 
end of World War Il.” 


he complainant asked the Commis- 
ioner to broaden the investigation to in- 
lude the organization of CSIS’s histori- 
al material. The Commissioner in- 
yrmed the complainant that broadening 
is request would be tantamount to a 
ew request to deal with CSIS’s current 
[cord management system, rather than 
1e Original request for the “general orga- 
izational outline of archival material”. 
le was therefore advised that it was not 
lithin the mandate of this Office to in- 
estigate a complaint concerning subject 
natter which was never requested. 


Deemed Refusal 


Files. 303 


Institution: Privy Council Office 
Complaint: Refusal - general 
Finding: Well-founded 
Disposition: Report to Minister 
Result: Resolved in part 


An individual complained when the 
Privy Council Office (PCO) had failed 
to provide requested documents by the 
expiration of the extensions claimed in 
respect to nine access requests. 


In each request, the extension set out 
by the PCO expired without any rec- 
ords having been released. The Com- 
missioner reported the delays to the 
Minister, and, in accordance with sub- 
section 37(1), recommended that the 
information requested be made avail- 
able to the complainant by a specified 
date. However, the records were not 
disclosed by that date which under 
subsection 10(3) of the Act, was 
deemed refusal to give access. 


The Commissioner then reported to 
the complainant that his complaint was 
well-founded and informed him of his 
right to request a judicial review of the 
refusal by the Federal Court. He 
agreed to have the Commissioner 
make the application on his behalf. Be- 
fore an application was filed with the 
Court, PCO released the records, with 
exemptions, to the complainant. 
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Serial Requests 
Filed: 506 


Institution: Solicitor General 
Complaint: Refusal - general 
Finding: Well-founded 
Disposition: Report to Minister 
Result: Disputed 


In the spring 1985, the applicant sub- 
mitted five access requests to the De- 
partment of the Solicitor General for 
records relating to alleged war crimi- 
nals in Canada. Each access request 
bore a notation to the effect that the re- 
quest was to be considered fully pro- 
cessed after five hours’ search time. 


The department completed five hours’ 
search on each request. The depart- 
ment then informed the applicant that 
the cost to prepare the documents 
for disclosure was estimated at $150 
and requested a $75 deposit. 


The applicant did not forward the de- 
posit; instead he submitted five new re- 
quests for the same records. The de- 
partment concluded that the requests 
received were not new but a repetition 
of the previous requests already pro- 
cessed. The department returned the 
$25 application fee remitted with the 
new requests and advised the com- 
plainant that it would proceed with his 
Original requests upon receipt of the 
$75 deposit. 


The applicant contended he was with- 
in the law in submitting new requests 
for more work to be done on material 
retrieved as a result of the first set of 
requests. He complained to the Com- 
missioner. 


The Commissioner reported to the 
Deputy Solicitor General as follows: 


“When the Act and Regulations were 
promulgated, it was obvious that be- 
cause the first five hours of search 
and preparation time are not billable 
under the Act, the most cost-effect- | 
ive way to obtain records would be | 
to confine the scope of an access re 
quest as closely as possible to, with- 
Out going over, five hours search an 
preparation. By such a strategy one | 
can, ideally, effectively reduce the 
cost of search and preparation of 
records to $1 per hour. [The com- 
plainant] evidently was trying to per- 
fect this technique by filing an | 
access request with the rider that | 
the department consider it fully pro-: 
cessed when five hours of search- 
ing had been completed. The de- 
partment did not object to this in the 
first instance and went ahead and — 
searched records for five hours. By | 
following this up with a further re- — 
quest to take up where the previous 
one left off, [the complainant] ex- 
pected a further five hours (maxi- 
mum) to be done for his new $5 
application fee. 


| 


| 


“Departmental officials may not like - 
[the complainant's] strategy, and 
may even feel that it is unfair. Per- 
haps it is, but since his complaint 
alleges denial of his rights under the 
Access to Information Act, | am in- 
clined to construe his rights in the 
manner most favorable to him with- 
in the legislation. 


NS 


“[The complainant's] second series 
of access requests (the ones dated 
July 4, 1985, which are the subject 
of his complaint) appear to meet all 
the requirements of an application 
set out in section 6 of the Act and 
section 4 of the Regulations. 


“For the moment, let me stick with the 
example. In identifying the records he 
wished to obtain, [the complainant] 
wrote ‘further work in preparing 
records retrieved through [his pre- 
vious request]’. This certainly 
left no ambiguity about the records 
he wanted, but it may be because of 
this description that departmental 
officials considered the new request 
simply to be an extension of the 
earlier one. [The complainant], how- 
ever, made it clear that it was not. In 
his earlier request he stated that it 
_was to be considered fully processed 
_after five hours work, and the de- 
partment undertook to commence 
processing of that request without 
any objection to the automatic cut- 
off point. He used a fresh application 
form and submitted the appropriate 
application fee with his new appli- 
Cation. 


“lf a stranger were to come along 
and request precisely the same rec- 
ords that the department had already 

searched for and retrieved in re- 

sponse to [the complainant's] original 
request, the department would have 

no grounds for charging the $10 per 
hour rate for the first five hours of 
preparation of those records for dis- 

Closure to the stranger. | can see no 
legal justification in treating [the 

complainant] less favourably than 
the stranger, merely because he is 

the person who, in an earlier request, 
Caused the department to search for 
and retrieve the records in question. 


“In the particular circumstances of 
the five access requests dated July 4, 
1985, my finding is that the depart- 
ment has improperly refused to dis- 
close to [the complainant] the records 
identified in those requests. It was a 
relevant consideration in my finding 
that the department has taken no ob- 
jection to (and has appeared to 
acquiesce in) the rider attached to 
the access requests—that they be 
considered fully processed after five 
hours search and preparation time. 

| should add, however, that since the 
issue was not raised | have taken no 
position on the propriety of that rider. 


“My recommendation is that the rec- 
ords be disclosed, subject to any ap- 
propriate exemptions. In accordance 
with paragraph 37(1)(b) of the Act | 
would request that no later than March 
19, 1986, you give me notice of any 
action which you have taken or pro- 
pose to take in response to this recom- 
mendation or reasons why no such 
action has been or will be taken.” 


On March 21, 1986, the Deputy Solici- 
tor General responding to the Com- 
missioner’s recommendations, stated 
that the department maintained its 
position that the five requests dated 
July 4, 1985, were not new requests 
and that the complainant was required 
to pay for preparation time before any 
further work would be carried out. 


The Commissioner reported to the 
complainant that: 


“|! considered your complaint to be 
well-founded, but only on the most 
technical reading of both the Act 
and your requests.... 
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“The most critical feature of my find- 
ing is that | have construed your 
rights under the Act in the manner 
most favorable to you within the 
wording of the legislation, with any 
doubt resolved in your favour. 


“In his response, the Deputy Solici- 
tor General has taken a broader view 
and decided that this approach, if 
taken to the extreme, would permit 
individuals to continually restrict 
their requests to five hours and 
thereby avoid ever paying the full 
fees contemplated by the Act. | agree 
that it is unlikely Parliament in- 
tended to permit this to happen, but 
do not take this to mean that | agree 
with the Deputy that a scheme such 
as you have contrived is necessarily 
bound to be successful. Specifically, 
| do not think that the department 
was bound to deal with your “stop 
after five hours” request in the first 
place—but since those chose to 
accept and process your initial 
access requests on that basis, it cer- 
tainly was not within the mandate of 
our Office to interfere with their de- 
Cision, and so we did not.” 


Because the department refused to 
disclose information pursuant to the 
second set of access requests filed by 
the complainant, the Commissioner in- 
formed the complainant of his right to 
seek a judicial review by the Federal 
Court. The Commissioner added that it 
was not appropriate to expend addi- 
tional resources of her Office on the 
matter. 


Records Management 
Filex<513 


Institution: Canadian Security Intelli- 
gence Service 

Complaint: Refusal - general 

Finding: Not supportable 

Disposition: Dismissed 

Result: No action 


The applicant requested access to “alli 
records of RCMP Security Service re-' 
lated to terrorism in Quebec (and the | 
separatist movement) between July L 
1964, and June 1, 1965”. The Canadia' 
Security Intelligence Service (CSIS) | 
informed the applicant that “as there | 
was considerable difficulty in locating: 
records pertaining to your specific re- 
quest, we have now utilized five hours’ 
of search time” as specified by the _ 
complainant and CSIS considered the 
access request fully processed. 


The applicant objected maintaining 
that difficulties in locating records | 
should not be his problem. He also — 
claimed that the files in question | 
should be easily accessible through 
the record index. 


The investigation showed that a full 

response to the complainant's request 
would require searching a large vol- — 
ume of records, and that CSIS had in 
fact spent more than five hours proces 
sing the request. In addition, the com- 
plainant’s statement that CSIS records 
are maintained in a disorderly manner 
was not borne out by an examination ¢ 
the CSIS records office and system. 


ISIS files are continuous, meaning 

hat if new information relates to an old 
Jormant file, the file is reactivated. 
Therefore, all records within the pur- 
fiew of the access request would have 
yeen examined together in long-term 
iles to determine if records were kept 
juring the time period specified. 


\fter completing five hours’ search 
ime, an institution normally prepares 
1 cost estimate for complete proces- 
sing. The applicant then uses this 
sstimate to decide whether to pursue 
he request. In this case, CSIS had not 
provided the complainant with a cost 
sstimate but, at the Commissioner's 
equest, agreed to reopen the file and 
yrovide an estimate if the complainant 
wished. 


Nording of Request 
File: 516(1/2) 


nstitution: Revenue Canada (Customs 
and Excise) 

somplaint: Refusal - general 

-inding: Not supportable 

Jisposition: Discontinued 

Result: No action 


The applicant was denied access or 
supplied only with partial records in 
‘esponse to four access requests for 
nformation concerning dandruff treat- 
nent shampoos. 


Juring the investigation, the depart- 
nent indicated that the requests were 
(00 general, making it difficult for the 
Jepartment to determine which rec- 
Irds the complainant sought. With the 
complainant’s permission, this Office 
orovided the department with a copy of 
the letter of complaint which contained 
nore precise information than the 
access requests. 


After clarifying the requests with the 
department, the complainant informed 
the Commissioner's Office that unless 
further difficulties were reported, our 
office need not take further action. We 
did not hear from the complainant 
again. 


Incomplete Response 
Filesio2i 


Institution: Transport Canada 
Complaint: Refusal - general 
Finding: Well-founded 
Disposition: Report to Minister 
Result: Resolved in part 


Transport Canada received a request 
for access on September 19, 1985, and 
had until October 21, 1985, to supply 
the records. The department failed to 
meet the 30-day deadline as records 
were sent to the complainant October 
24, 1985. The Commissioner reported 
the delay to the Minister even though 
the complainant did not object to the 
delay. 


The applicant did however complain 
that the department had not provided 
him with complete records. The inves- 
tigation revealed that, after having re- 
ceived some documents on October 
24, 1985, the complainant wrote to the 
department pointing out the absence 
of some specific documents he ex- 
pected to receive. The departmental 
access to information coordinator re- 
layed this information to the Toronto 
Regional Office which contacted the 
complainant to clarify the exact nature 
of the records being sought. 
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When the complainant had received 
nothing by January 24, 1986, the Com- 
missioner wrote the Minister, giving 
the department until February 14, 
1986, to provide a full response. The 
records which constituted a complete 
response, subject to exemptions, were 
sent to the complainant on February 
10, 1986. 


Survey Methods Not Available 


File: 525 


Institution: Canada Mortgage and 
Housing Corporation 

Complaint: Refusal - general 

Finding: Not supportable 

Disposition: Dismissed 

Result: No action 


The applicant objected when tele- 
phone numbers of respondents used 
in obtaining information for a Canada 
Mortgage and Housing Corporation 
(CMHC) survey were not included in 
the records provided to him by CMHC. 


The investigation revealed that CMHC 
used the services of about 27 part-time 
free-lance enumerators to conduct the 
survey in question. These enumerators 
were hired specifically for this purpose 
and they used their own method in 
conducting the survey. The enumera- 
tors did not provide CMHC with details 
of their method nor were they legally 
required to do so. Hence, the tele- 
phone numbers in question were not 
contained in CMHC records. 


Sought Surveys 
Files: 532, 535 ) 
Institution: Finance 
Complaint: Refusal - general 
Finding: Well-founded | 
Disposition: Report to Minister | 
Result: Resolved in full 


The Department of Finance had re- 
fused two journalists’ requests for : 
copies of polls and surveys commis- | 
sioned by the department. The similar 
requests asked for “any public opinior’ 
surveys commissioned wholly or in 
part by the federal Finance Depart- | 
ment. The surveys would cover the 
period from September 17, 1984, to th. 
present. They would cover any topic — 
and would be conducted either by fed 


; 


eral government personnel or by pri- | 
. 


vate firms hired by the federal govern- 
ment.” | 


The department supplied a list show- | 


: 


ing three such polls or Surveys and ex; 
plained that the results of these polls : 
did not exist in departmental files. | 
While there was advice on how infor- 
mation about two of these surveys 
could be obtained, there was no men- 
tion of the third: Consultation/Design | 
of Multi-Option Research Program, by, 
Decima Research. It was this survey 
which brought forth the complaint. 


The Commissioner recommended, anc 
the department agreed, that the result: 
of the Decima Research Study be 
placed in the records of the Depart- 
ment of Finance and released subject 
to the provisions of the Access to Info 
mation Act. 


fotal Exemption Not Refusal 
ile: 577 


stitution: Regional Industrial 
Expansion 

yomplaint: Refusal - general 

inding: Not supportable 

lisposition: Dismissed 

lesult: No action 


yn January 23, 1986, an individual 
omplained that he had not received 
iccess to a request and had been told 
yy the access coordinator of the De- 
artment of Regional Industrial Expan- 
ion (DRIE) that the department was 
unable to respond either in part or in 
vhole” to his December 19 and 
Jecember 23, 1985, requests for infor- 
nation. The latter request was an ex- 
ension of the first, enlarging the scope 
f material requested. 


‘he investigation revealed that the two 
equests for access were originally 

ent to the department's Regional Of- 
ice in Montreal and only received at 
Jttawa headquarters December 24, 
985, and January 9, 1986, respectively. 


Jn January 22, 1986, one day before 
he end of the 30-day limit of the first 
equest and the same day the complain- 
int lodged his complaint, the depart- 
nent responded to both requests. 

here appeared to be a misunderstand- 
19 as to the department’s statement. 
Vhile the department responded with- 
1 the statutory time limit, exempting 

he entire record, the response did not 
€ach the applicant until after he made 
iS Complaint. 


DELAYS 
36,000 Page Manual 
File: 154(2/2) 


Institution: Revenue Canada (Taxation) 
Complaint: Delay 

Finding: Not supportable 

Disposition: Dismissed 

Result: No action 


This complainant asked Revenue 
Canada (Taxation) on March 29, 1984, 
to inspect Taxation Operations Manual. 
The department responded April 27, 
1984, that the manual had not been pre- 
pared for public viewing. The depart- 
ment described the work necessary to 
produce the manual in both a public and 
departmental version, with the latter 
containing exempted material. This in- 
volved editing, severing and production 
of more than 1,000 chapters in bilingual 
format, consisting of approximately 
18,000 double-sided pages. A pilot pro- 
ject showed that the entire undertaking 
would take approximately 16 months. 
Therefore, while the work was under 
way at the time of the request, an exten- 
sion of 16 months was required before 
access could be given to the manual. 


The complainant felt that this extension 
was not “reasonable” as required under 
section 9 of the Act. He also questioned 
a 16-month delay when assembling of 
manual for public view was “fully under 
way” and that 16 months exceeded the 
time permitted by section 71 for the de- 
partment to set up facilities for the 
public inspection of manuals. Further, 
he wondered why he could not inspect 
portions of the manual as they were 
edited. 
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The investigation disclosed that the 
various branches and directorates of the 
department were editing the manual 
when the request was received. The 
impact of 13,000 pages per year of on- 
going revisions due to changes in legis- 
lation, procedures and organization 
slowed the editing process. A further 
impediment to production was the over- 
load on the department's printing facil- 
ities. 


The department informed the complain- 
ant that he could inspect the revised 
pages of the manual in Ottawa as they 
became available. The department was 
in contact with the complainant to up- 
date him on the efforts to produce por- 
tions of the manual for his perusal. The 
Commissioner's office was also in close 
touch with departmental officials, and 
aware of the difficulties being en- 
countered in the production of the 
manual. The first completed portions of 
the manual were shipped to field offices 
on June 18, 1985, and the department 
notified the complainant that they would 
be available for viewing in his home city 
on or after July 1, 1985 (a few days more 
than 14 months after notifying the com- 
plainant of the 16-month extension). 


The Commissioner found that, because 
of the volume of the manual, the neces- 
sity to produce an updated internal 
version, and then review, sever and pub- 
lish a “public” edition while inserting on- 
going revisions, the extension was not 
unreasonable. 


Unauthorized Delay 


File: 167(2/2) 

Institution: Health and Welfare Canada 
Complaint: Delay 

Finding: Well-founded 

Disposition: Report to Minister 

Result: Not disputed 


The complainant requested access to 
claims from third parties (other govern 
ments and corporations) that they had 
provided information “in confidence’. 


The request for access was made Febri 
ary 7, 1984, and on February 14, 1984, 
the complainant submitted clarifica- 
tions in writing. On March 8, 1984, notic 
was given of an extension of up to 30 
days to carry out consultations. 


The complaint of delay was found to t 
supportable in that Health and Welfare 
Canada took 110 days to fulfill the re- 
quest in part. Health and Welfare 

Canada had requested an extension o 
30 days beyond the 30-day statutory | 
limit. Thus there was an additional oF 
day delay not authorized by the statuti 


Extension Reasonable 


File: 168(2/2) 


Institution: Royal Canadian Mounted - 

Police | 
Complaint: Delay | 
Finding: Not supportable | 
Disposition: Dismissed | 
Result: No action } 


An access request received by the 
RCMP on March 2, 1984, was ack- 
nowledged by letter April 2, 1984, but - 
the RCMP gave notice that it required 
an additional 90 days to carry out nece 
sary consultations. The applicant com- 
plained about the lengthy extension. 


The RCMP used 59 of the 90 days re- 
quested. The investigation established 
that attention to the request had been 
continual during the period and the 
Commissioner concluded that the time 
taken to process this request was with 
in reason. 
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xtension in Time 
le: 211(3/4) 


stitution: Transport Canada 
omplaint: Delay 

nding: Not supportable 
isposition: Dismissed 

asult: No action 


1e complainant questioned the period 
time taken by Transport Canada to 
spond to his requests for the 1984-85 
idget allocation for the purchase of 
ymputer equipment and software and 
e 1984-85 operational plan for the 
formation Systems Directorate. 


1e investigation established that 
ansport Canada received the re- 

lests on May 15, 1984, and acknowl- 
iged them on May 16, 1984. On June 
, 1984, within the original 30-day 
atutory time limit, the department in- 
rmed the complainant that a 30-day 
tension was required. By letter dated 
ily 5, 1984, within the 30-day exten- 
yn, the department informed the com- 
ainant that the requested records were 
cluded from access. (This resulted in 
second complaint against Transport 
anada.) 


1e Commissioner informed the com- 
ainant that the department was not in 
ntravention of sections 7 and 9 of the 
rh 


Late Extension 
File: 240 


Institution: Health and Welfare Canada 
Complaint: Delay 

Finding: Well-founded 

Disposition: Report to Minister 

Result: Not disputed 


The complainant requested access to 
records on a brand of toothpaste manu- 
factured by a third party. 


The request for access was received by 
Health and Welfare Canada on July 

26, 1984, and no acknowledgement of 
receipt was provided within the 30-day 
period required under the Act. The de- 
partment notified the complainant of a 
30-day extension two days after the 30- 
day period. However, the department 
failed to provide the records within the 
extended time period. 


On November 6, 1984, some of the re- 
quested records were released (subject 
to some exemptions) but others were 
withheld by the department pending 
notification of a third party under sec- 
tion 28 of the Act. Finally, on January 14, 
1985, the record concerning the third 
party was released, subject to some ex- 
emptions. 


The Commissioner reported to the 
Minister that the complaint about delay 
was considered to be well-founded be- 
cause the department failed to reply to 
the complainant within the initial 30-day 
period following receipt of the request, 
failed to provide access within the ex- 
tended period of time and failed to 
notify the complainant of the third party 
notice within the 30 days following re- 
ceipt of the request. 


Request Must Go to Ottawa 
File: 258(1/2) 


Institution: Health and Welfare Canada 
Complaint: Delay 

Finding: Wel/-founded 

Disposition: Report to Minister 

Result: Not disputed 


This complaint concerned a request for 
the “Professional Activity Study Indi- 
vidual Case Listing” for the Inuvik Zone, 
sent to the Health and Welfare Canada 
office in Whitehorse. When the appli- 
cant had not received a reply by Decem- 
ber 24, 1984, he complained. 


The investigation confirmed that the 
department office in Whitehorse did not 
forward the request to the department 
coordinator in Ottawa until January 3, 
1985. The Access to Information Act and 
Regulations specify that the 30-day 
Statutory limit runs from the date on 
which the request is received by the des- 
ignated official. The department there- 
fore had until February 2, 1985, to 
respond to the request or to seek an 
extension. 


On February 4, 1985, the department 
informed the complainant that he could 
expect an answer shortly, but did not 
give him the required notice of an ex- 
tension. 


Although the department claimed that 
the requested records could have been 
exempted because they contained 
personal information, it worked out a 
compromise, providing the complain- 
ant with useful information but at the 
same time protecting the privacy of indi- 
viduals listed in the document. The in- 
formation was released on April 19, 
1985. 


The Commissioner informed the com- 
plainant that his complaint of delay we 
well-founded since Health and Welfare 
Canada did not adhere to the limits of 
the Act. A report to that effect was mac. 
to the Minister. The Commissioner 
noted that, because the request was 
sent to the regional office, the first del 
could not be dealt with under the Act 
since the statutory time limit did not 
commence until the request was re- 
ceived by the coordinator in Ottawa. 


Two Months 


File: 258(2/2) 


| 


: 
| 
Institution: Health and Welfare Canad 
Complaint: Delay | 
Finding: Well-founded | 
Disposition: Report to Minister | 
Result: Not disputed | 


The applicant's request for four con- | 
sultants’ reports was received by Hew 
and Welfare Canada on November 20, 
1984. On December 17, 1984, the de- | 
partment requested a 30-day extension 
beyond the statutory 30-day limit to, 
allow consultation with him to identify 
the exact titles of the reports requeste: 
The complainant clarified his request | 
a letter to the department on Decembe 
24, 1984, and he complained to our | 


| 


Office. | 


The records were not released until 
March 25, 1985, and the Commissione 
reported the delay to the Minister. 


SSS 


nproper Extension 
ile: 262 


istitution: External Affairs 
‘omplaint: Delay 

inding: Well-founded 
isposition: Report to Minister 
esult: Not disputed 


he complainant sought access to rec- 
rds of foreign governments’ reaction 

) Canadianization of Canada’s indus- 
ies, to FIRA and the National Energy 
rogram. He also requested records 
valuating the international impact of 
IRA. 


In October 26, 1984, the department 
sked for an extension of 60 days be- 
ond the 30-day statutory limit. Then, on 
lecember 21, 1984, the department 
Otified the complainant of an extension 


f an additional 30 days for consultation. 


was because of this 30-day delay that 
le complainant contacted the Informa- 
on Commissioner. 


| report to the Minister stated that the 
dditional extension was not permitted 
nder the act and, therefore, the com- 
laint was well-founded. 


ate Release of Part of Record 
ile: 268 


stitution: Indian Affairs and Northern 
Development 

‘omplaint: Delay 

inding: Well-founded 

lisposition: Report to Minister 

esult: Not disputed 


The complainant considered it un- 
reasonable that the department could 
not provide the requested records to 
him within 30 days after the request was 
received. 


The appropriate officer of the depart- 
ment received the request on December 
12, 1984. On December 19, 1984, the 
department requested a 29-day exten- 
sion. Some of the requested records 
were released (subject to some exemp- 
tions) on January 23, 1985. The rest of 
the requested records (also subject to 
some exemptions) were released only 
on February 26, 1985. 


The Commissioner considered the 
complaint about delay to be well- 
founded and reported to the Minister 
that, although the department replied to 
the complainant within 30 days follow- 
ing receipt of the request, it failed to 
provide complete access within the 
extended time period. 


Informal Application 
File: 269(1/2) 


Institution: Justice 
Complaint: Delay 
Finding: Not supportable 
Disposition: Dismissed 
Result: No action 


The complainant objected to a delay on 
the part of the Department of Justice in 
responding to his request for guide- 
lines Concerning charges under the 
Narcotic Control Act. 
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The investigation showed that the re- 
quest was not accompanied by the $5 
fee prescribed by the regulations. The 
department received the complainant's 
cheque for $5 on December 5, 1984, and 
the requested information was released 
(subject to exemptions) to the com- 
plainant on January 2, 1985, within the 
30 days specified by the Act. 


One Week Late 
File: 275 


Institution: Health and Welfare Canada 
Complaint: Delay 

Finding: Well-founded 

Disposition: Report to Minister 

Result: Not disputed 


On December 12, 1984, an individual 
requested access to records relating to 
a specific drug. 


The complainant wrote to the Informa- 
tion Commissioner January 18, 1985, 
because the requested records had not 
been received. 


The department informed the complain- 
ant on January 10, 1985, that her request 
was under consideration, and “regret- 
ted” the delay. It did not release the re- 
quested records until January 18, 1985, 
and a report was made to the Minister. 
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Additional Extension 


File: 278(1/3) 


Institution: External Affairs 
Complaint: Delay 
Finding: Well-founded 
Disposition: Report to Minister 
Result: Not disputed 

{ 
A request for access to “all records re 
lated to security vulnerability of docu: 
ments, communications, buildings an 
personnel both at posts abroad and i 
Ottawa, between January 1, 1983, an 
present” led the department to advise 
the complainant on August 17, 1984, | 
a 90-day extension. | 


On November 16, 1984, the departme. 
notified the complainant of an additio 
al 30-day extension. The complainant 
contacted our office and, after the in\ 
tigation, the Commissioner reported t 
the Minister that: | 

; 


“In my view a government institu- 
tion is required to estimate the lenc 
of time it will take to respond to an 
access request within the first 30 di 
and it cannot issue a valid notice 0. 
extension after the first 30 days hav 
expired. | 
“The second notice of extension wi 
issued well after the intial 30 days fF 
expired and | am of the opinion the 
is no basis in law for such an exter 
sion.” 
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onsultations 
le: 279 


stitution: External Affairs 
omplaint: Delay 

nding: Not supportable 
position: Dismissed 
sult: No action 


1e complainant suggested that Ex- 
rnal Affairs was unjustified in seeking 
1 extension of 60 days for consulta- 
ns relative to his request for records 
1) Soviet intelligence activity between 
inuary 1, 1963, and April 1, 1965. 


1e department gave notice of the ex- 
nsion within 30 days of receipt of the 


quest and sent a final reply to the com- 


ainant within the 60-day extension. 


1e extension of time was for the pur- 
se Of Consulting with another gov- 
nment institution and was reasonable 
ider the circumstances. No contra- 
ntion of the Act was found. 


onsultations Necessary 
e: 280 


stitution: External Affairs 
ymplaint: Delay 

ding: Not supportable 
sposition: Dismissed 
sult: No action 


le complainant objected when Ex- 
‘nal Affairs requested a 60-day ex- 
ysion beyond the 30-day statutory 
it because of the need for consulta- 
in to process his request. 


The investigation revealed that Exter- 
nal Affairs sought the extension within 
30 days of receiving the access request 
and replied in full within the 60-day ex- 
tension period. There was a need to con- 
sult with another federal institution and 
that consultation took place quickiy. As 
a result, the Commissioner found no 
evidence of undue delay. 


No Second Extension 
File: 281 


Institution: National Defence 
Complaint: Delay 

Finding: Well-founded 
Disposition: Report to Minister 
Result: Not disputed 


The complainant objected to the exten- 
sion of the time limit invoked by National 
Defence in response to his request for 
access to records relating to the shoot- 
ing down of a Korean civilian jet by the 
Soviet Union in August, 1983. 


The request was received by the depart- 
ment on November 16, 1984, and on 
December 7, 1984, the department in- 
formed the complainant that an exten- 
sion of 30 days was necessary for con- 
sultation prior to release. This extension 
was properly invoked under subsection 
9(1) of the Act. 


On January 15, 1985, the department 
again informed the complainant that it 
was extending the time required to 
respond to his request by another 30 
days. 


The Commissioner reported to the 
Minister that there was no basis in law 
for such an extension and recorded the 
complaint as well-founded. 
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Extension Reasonable 
File: 296(1/2) 


Institution: Revenue Canada (Taxation) 
Complaint: Delay 

Finding: Not supportable 

Disposition: Dismissed 

Result: No action 


Revenue Canada, Taxation, told the 
complainant that there would be an ex- 
tension of 30 days beyond the required 
30 days to process his access request. 


The investigation revealed that the de- 
partment received the request Novem- 
ber 20, 1984, and acknowledged receipt 
December 17, 1984, notifying the com- 
plainant of a 30-day extension. On Janu- 
ary 18, 1985, before the time extension 
expired, the department indicated that 
the records were available for his 
review pending payment of requested 
fees. 


The extension was required because the 
requested records had to be retrieved 
from a district office as well as from 
departmental headquarters. The Com- 
missioner found that the extension was 
reasonable. 


Lengthy Delay 
File: 300 


Institution: Canadian Security Intelli- 
gence Service 

Complaint: Delay 

Finding: Well-founded 

Disposition: Report to Minister 

Result: Not disputed 
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This complaint concerned two requesi) 
to the Canadian Security Intelligence ; 
Service. The original requests require¢ 
clarification and the two clarified re- | 
quests were received on August 28, | 
1984. 


On September 24, 1984, the departme 
notified the complainant of the need fi 
a 30-day extension. When the com- | 
plainant had received no response by: 
February 20, 1985, he complained to t 
Information Commissioner. 

The investigation confirmed that the | 
records requested had not been re- 
leased within the extended time set by 
the Service due to internal delays. 


In a report to the Solicitor General, thi 
Commissioner recommended immedi- 
ate release. The complainant was in- | 
formed on April 24, 1985, that all recor 
concerning the first request were ex- | 
empted. For the second request, the | 
accessible portion of the record was © 
released on April 30, 1985. | 


One Year 
File: 318 : 


Institution: Privy Council Office 
Complaint: Delay : 
Finding: Well-founded | 
Disposition: Report to Minister | 
Result: Not disputed | 


This access request was received by t 
PCO on March 29, 1984. The depart- - 
ment informed the complainant on | 
April 27, 1984, that an extension of up 
90 days beyond the 30-day limit woul 
be required to carry out consultations 
with other departments. On May 12, 
1985, the complainant wrote the Com- 
missioner’s office that he had not re- 
ceived the requested records. 


Neen c nnn ss 


;a result of investigation, PCO re- 
ised the records to the complainant 

| May 16, 1985. Nevertheless, the 
ymmissioner invited PCO to show why 
‘inding of unreasonable delay should 
t be made. PCO replied that: 


“Throughout the processing of this 
particular request the applicant was 
kept fully informed of the external 
consultations which contributed to 
the long delay and our inability to 
meet the 90-day extension deadline. 
He was aware that the delay was not 
intentional. 


“Nevertheless, we recognize that we 
were unable to meet our estimate of 
extended time and the complaint of 
undue time to process the request is 
well-founded. We have taken correct- 
ive action to avoid any similar situa- 
tion in the future. 


“The applicant has expressed his 
Satisfaction that the request is now 
completed. We have thanked him for 
his understanding and forbearance 
in the circumstances and we now 
consider this matter closed.” 


omplicated Search 


@ 321(1/2) 


stitution: Employment and Immigration 


Canada 
ymplaint: Delay 
nding: Not supportable 
sposition: Dismissed 
sult: No action 


The applicant sought access to: 


“Computer print-out records...detail- 
ing long distance telephone activity 
for all telephone numbers identified 
on the attached listing...Such records 
would cover the period January 1, 
1984 to December 31, 1984 inclusive. 
All telephone numbers identified are 
used by the Canada Employment and 
Immigration Commission, Manitoba 
Region.” 


The request was made on February 1, 
1985, and the department notified the 
applicant on March 6, 1985, of the need 
for an extension of up to 30 days beyond 
the 30-day statutory time limit. On 
March 13, 1985, the applicant wrote the 
Commissioner, claiming the delay was 
simply “a stall” by the department 
because: 


“The records | asked to receive copies 
of are very clearly identified in my 
Original request. In addition, | am 
aware that such records are kept in 
the Regional Office of CEIC in 
Manitoba.” 


The investigation established from 
Employment and Immigration Canada, 
through its Manitoba region, that the 
handling, storage and retention of 
telephone records is not as uncompli- 
cated as the complainant indicated. 
While the complainant clearly identified 
the records required, not all long-distance 
telephone calls are given in the Station 
Message Detail Recording print-out he 
supplied. Also, not all of this class of 
financial records are kept in the depart- 
ment’s regional office in Winnipeg. The 
Regional Services Administration re- 
ported that records are kept in two loca- 
tions within the regional office; others at 
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the Metro Administration Office and still 
others at six rural locations in Manitoba. 
Some of the records are in filing cabi- 
nets and others are stored in archive 
boxes. Quick and ready access is not 
possible. 


Not all the records requested were on 
Government Telecommunications 
Agency print-outs. The six rural offices 
are serviced by the Manitoba Telephone 
System and all its long-distance records 
are held at the rural offices. Some of the 
long-distance calls made from tele- 
phones on the Government Telecommu- 
nications Agency System could have 
been “dropped” to the Manitoba Tele- 
phone System if government lines were 
busy and this would result in a billing 
from the Manitoba Telephone System. 
Such records were also considered 

part of the request. 


Employment and Immigration Canada 
replied to the complainant on April 4, 
1985, exactly 60 days after receiving the 
request. The Commissioner found that 
there was no undue processing delay. 


Conflicting Dates 


File: 326 

Institution: Employment and Immigration 
Canada 

Complaint: Delay 

Finding: Not supportable 

Disposition: Discontinued 

Result: No action 


The complainant sent an access request 
to Employment and Immigration Canada 
January 23, 1985. When he had not re- 

ceived a reply as of March 19, 1985, he 
complained. 
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The investigation showed that the de~ 
partment mailed the requested records 
the complainant February 19, 1985, | 
within the 30-day time limit. The inve’ 
gator tried to contact the complainani 
by telephone but on June 21 he receiv: 
a call from a person acting on the co’ 
plainant’s behalf who said that the co 
plainant had received the requested | 
records and wanted to discontinue th’ 


action. 


| 

Institution: Employment and Immigri 

Canada ! 

Complaint: Delay | 
Finding: Not supportable 


: 
: 
Disposition: Dismissed 
Result: No action | 


Extension Reasonable 


File: 327 


An individual made three access re- | 
quests to Employment and Immigrati’ 
Canada for immigration documents ¢ 
records relating to three other individ 
als who had been ordered deported i: 
1947 but were subsequently allowed 
stay in Canada. | 

| 
A complaint was lodged when the de 
partment informed the complainant tl 
a 60-day extension beyond the 30-da 
statutory limit was required to proces 
his request. 
The investigation disclosed that the r 
quests were processed beginning Fe! 
ruary 20, 1985, the date the requests 
were received. Notices of the 60-day | 
extensions were sent to the complair 
ant on March 21, 1985, informing hin 
that consultations were required with 
others. 


=_ SSS 


he original notice was within the 30- 

ay limit and the department responded 
) the requests on May 10, 1985, 50 days 
‘ter the 60-day extension notice was 
sued. 


he Commissioner informed the com- 
ainant that the department had acted 
roperly under subsection 9(1) of the 
ct and that the time taken to respond 
) his requests was reasonable in the 
rcumstances. 


Imost Five Months 


le: 328(1/2) 

: 

istitution: Employment and Immigra- 
tion Canada 

omplaint: Delay 

nding: Well-founded 

isposition: Report to Minister 

esult: Not disputed 


ne complaint involved a request for 
>cess to “all records... about the 
kills Growth involving all grants 

ade to Manitoba during 1982, 1983, 
84, and to date”. The applicant sub- 
quently modified her request after 
siting the department’s Winnipeg 
fice to examine records of two Skills 
rowth Fund projects. Her complaint 
yncerned the lengthy delay before 

le was allowed access to the records. 


1e investigation revealed that the 
scess request dated January 29, 

85, was received by the department 
1 February 5, 1985, and its receipt 
as acknowledged the next day by 
lephone and by letter. On March 7, 
85, a departmental official tried to 
lephone the complainant to arrange 
tr her to view the available records at 
e department's Winnipeg office. 


Simultaneously, an official of the 
department's Ottawa office notified the 
complainant of the need for a 60-day 
extension beyond the 30-day statutory 
time limit to carry out consultations 
with the Manitoba Department of Edu- 
cation. 


During a two-month period thereafter 
the applicant was in contact with the 
department to establish which Skills 
Growth records she wished to obtain. 
An agreement was reached approxi- 
mately May 1, 1985. However, the 
records were not made available for 
examination until September 27, 1985. 


The Commissioner reported the delay 
to the Minister and invited the Minis- 
ter to make representations as to why 
the complaint should not be con- 
sidered well-founded. No such repre- 
sentations were received. 


Consultations Necessary 


File: 331(1/2) 

Institution: National Defence 
Complaint: Delay 

Finding: Not supportable 
Disposition: Dismissed 
Result: No action 


The complainant requested access to 
records relating to several Canada-US 
arrangements on defence, defence 
production and defence sharing. The 
request was received by the depart- 
ment February 21, 1985, and on March 
18, 1985, it notified the complainant of 
a 60-day extension beyond the 30-day 
statutory time limit for consultation. 
His letter of complaint, received April 
3, 1985, stated that the extension 
claimed was unreasonable because 
the request was specific, giving full 
titles and dates of the requested docu- 
ments. 
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The investigation revealed that Na- 
tional Defence claimed the 60-day 
extension to allow the department to 
consult with other government depart- 
ments and with various branches of 
the United States government. 


The Commissioner reviewed the 
reasons for the extension and the 
action taken by the department dur- 
ing the 60 days and was satisfied that 
the extension was necessary and that 
there was no undue delay. 


No Acknowledgement 
File: 336 


Institution: Correctional Service Canada 
Complaint: Delay 

Finding: Wel/-founded 

Disposition: Report to Minister 

Result: Not disputed 


A complaint was lodged about Correc- 
tional Service Canada’s delay in re- 
sponding to the access request received 
on February 19, 1985. 


The investigation confirmed that the 
department had failed to acknowledge 
the request within the 30-day time limit 
provided under the Act because of an 
internal problem. 


On April 25, 1985, the Information 
Commissioner recommended to the 
Minister that the record requested be 
disclosed to the complainant and that 
the Commissioner's office be notified 
of any action taken or proposed to be 
taken or be provided with reasons why 
no action was taken or proposed. 


The report to the Minister was not dis- 


puted and the requested record was 
sent to the complainant on May 3, 1985. 
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Just Under the Wire 
File: 340(2/2) 


Institution: Finance 
Complaint: Delay 
Finding: Not supportable 
Disposition: Dismissed 
Result: No action 


This complaint concerned a request 
ceived by the department on Februar 
19, 1985, to which it responded on | 
March 21, 1985. The complainant — | 
claimed that the department had not: 
sponded within the 30-day time iit 
because the letter was not given to a! 
courier for delivery until March 22, 3 
The Commissioner informed the con 
plainant that by responding on Marcl 
21, the department was within the de 
line. The fact that the letter was not | 
physically in the courier’s hands until 
March 22 did not alter her view that f 
department had complied with the At 

| 
Departmental Error 
File: 348 | 


| 


| 
| 
. 
, 
| 


Institution: Environment Canada 
Complaint: Delay 

Finding: Well-founded 

Disposition: Report to Minister | 
Result: Not disputed | 


This complaint concerned a January 
23, 1985, request by Mr. X. (his legal 
name) who sought from Environmen 
Canada “copies of records relating tc 
registry and alert network of unusual 
and anomalous phenomena which th 
Ministry of Environment suggested it 
would help set up in the Response 
Report: 1982 Public Consultation Pre 
gram’. 


ve department responded in an un- 
ted letter (believed to be signed 
arch 14, 1985) and a further letter 
ted March 25, 1985. 


2partment staff advised the Commis- 
yner that the applicant had not pro- 
Jed the $5 application fee with his 
cess request. They had therefore 
sated his request as an informal 
quiry not subject to the time con- 
faints of the Access to Information Act. 
ie complainant subsequently provi- 
d the serial number of his postal 

ney order and, upon request of the 
ymmissioner to check financial rec- 
ds, the department discovered that 
nad received the application fee with 
2 original access request. The de- 
rtment was found to be at fault and 
2 Commissioner reported the lengthy 
lay to the Minister. 
\ 


e Minister's response explanation 
‘inted out that the applicant’s name 

d created a problem. This is not the 
st time the name of this user of the Act 
s confused departments. 


e following is an excerpt from the 
nister’s letter: 


“Mr. X is correct in stating that En- 
vironment Canada’s response to his 
request dated January 23 was mailed 
to him after the March 11 deadline. 
The delay is due mostly to the fact 
that the precise nature of Mr. X’s re- 
quest was not clearly understood, 
which meant that several depart- 
mental people had to be contacted 
efore a response could be prepared. 


— $$ 


“The question as to whether informa- 
tion of the nature requested could be 
released to an unidentified person 
also explains part of the delay. We 
learned only afterwards that the 
name Mr. X is the legally registered 
name of this Canadian citizen. 


“When it became evident to officials 

in the department that the response 

to Mr. X would be delayed, a personal 
telephone call was placed to him on 
March 8, at which time he was verbally 
informed of a probable five-day delay 
in his response. While | agree with you 
that Mr. X’s complaint is basically 
founded, | believe that the nature and 
circumstances of the request as well 
as the action taken on March 8 should 
be considered valid mitigating 
factors.” 


(Mr. X consented to the use of his name 
in this report.) 


Consultations Necessary 
Filer 353 


Institution: Justice 
Complaint: Delay 
Finding: Not supportable 
Disposition: Dismissed 
Result: No action 


On March 14, 1985, the Department of 
Justice received four access requests, 
all of which dealt with alleged war 
Criminals. 


On April 10, 1985, the department in- 
formed the applicant that an extension 
of up to 120 days beyond the 30-day 
statutory time limit was required to pro- 
cess the requests. The complainant ob- 
jected to the length of the extension. 


ney 


Initial investigation indicated that the 
extension of 120 days was excessive, 
particuiarly in light of the limitation of 
five hours of search time on each of the 
complainant’s access requests. 

The Commissioner so advised the 
Minister of Justice. As a result of repre- 
sentations made by the department, it 
became apparent that the records in 
question had already been assembled 
for another purpose and therefore the 
actual search time was not a factor. 
However, each of the requests re- 
quired extensive consultations both 
within and outside the department be- 
fore officials could properly respond to 
the requests. In those circumstances the 
extension was deemed reasonable. 


One Day Late 
File: 359(1/3) 


Institution: Revenue Canada (Taxation) 
Complaint: Delay 

Finding: Wel/-founded 

Disposition: Report to Minister 

Result: Not disputed 


An individual sought access to rec- 
ords concerning competititons for em- 
ployment at Revenue Canada (Taxation) 
in Edmonton, Alberta. The department 
received the request on January 8, 
1985. It had until February 7, 1985, to 
give the applicant written notice of 
whether access to the records would 
be granted. The written notice was 
dated February 7, 1985, but mailed 

on February 8, 1985. The individual 
complained about the delay. 


The Commissioner reported to the 
Minister that, while the delay was very 
short, it still technically constituted a 
contravention of section 7 of the Act, 
under which a government institution 
is required to give written notice with- 
in 30 days after the request is received. 
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Extension in Time 
File: 360(1/2) 


Institution: Transport Canada 
Complaint: Delay 

Finding: Not supportable 
Disposition: Dismissed 
Result: No action 


The applicant initially made an inform 
request to Transport Canada for a 
copy of a letter to the government of 
Trinidad and Tobago concerning cor 
tract costs to renovate the airport in 
Trinidad. This request was followed 
with a written request under the 
Access to Information Act on March 
1985. 

On March 27, 1985, the applicant col 
plained that Transport Canada had ¢ 
layed in responding to his request. 


| 

| 
During the investigation, several | 
meetings were held with officials of © 
Transport Canada. They confirmed 
that they had consulted with both thr 
Trinidadian government and the De- 
partment of External Affairs and on , 
April 17, 1985, notified the complain- 
ant of the need for a 30-day extensic 
to the 30-day statutory limit for this — 
purpose. Since the access request W 
received by Transport Canadaon | 
March 19, 1985, the notification of th 
30-day extension was within the stat 
tory time limit. | 


Double Extension 


File 370 


Institution: Health and Welfare Cané 
Complaint: Delay 

Finding: Supportable 

Disposition: Discontinued 

Result: No action 


response to a request for access, the 
implainant received two consecutive 
tices from the Department of National 
2alth and Welfare, each extending the 
ne limit by 30 days. The complainant 
jected to the second extension and to 
2 fact that the department did not give 
itice of the extensions of delay. 


ve Commissioner found the complaint 
be justified as the Act does not permit 
second extension once the initial one 
is elapsed. He noted also that the de- 
irtment failed to notify the Office of the 
formation Commissioner of an exten- 
on of time beyond 30 days, as required 
ider the Act. 


ye complaint was withdrawn when the 
cord was released 90 days after the 
quest had been made. 


Large Number of Documents 
m 3/2 


Stitution: Royal Canadian Mounted 
| Police 

omplaint: Delay 

nding: Not supportable 

isposition: Dismissed 

2sult: No action 


he complainant was dissatisfied with 
e 30-day extension of time beyond the 
itial 30-day statutory limit claimed by 
e RCMP, concerning his request for 
xcess to records contained in Chapter 
17 of the RCMP administrative pro- 
2dures manual for the period between 
174 and 1985. The RCMP required the 
ne extension because meeting the 
‘iginal time limit would unreasonably 
terfere with the operations of the 
CMP as set out in subsection.9(1) of 
ie Act. 


he investigation revealed that the 
CMP received the access request on 
larch 29, 1985. 


The department replied on April 26, 
1985, notifying the complainant of a 30- 
day extension. Records had to be 
searched in a large number of adminis- 
trative files within the records manage- 
ment division in Ottawa. The search 
identified 797 pages which were re- 
viewed for release to the complainant. 
No exemptions were claimed. 


On May 1, 1985, three days after the 
expiry of the 30-day statutory time limit, 
the RCMP notified the complainant that 
the records were available for review. 


In view of the large number of records 
and the reasons provided by the RCMP 
as to why the processing of the request 
within the statutory 30-day time limit 
would have unreasonably interfered 
with the operations of the RCMP, the 
Commissioner found that an extension 
of 30 days beyond the 30-day statutory 
time limit was not unreasonable in the 
circumstances. 


Third Party Consultations 


File: 382 

Institution: Agriculture Canada 
Complaint: Delay 

Finding: Not supportable 
Disposition: Dismissed 

Result: No action 


The complainant was dissatisfied with 
the time extension Agriculture Canada 
claimed for consultation with third 
parties concerning his request for 
access to documents from the investi- 
gation of an outbreak of salmonella 
poisoning during the 1984 Papal visit. 
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The Commissioner informed the com- 
plainant that, under the Act, the depart- 
ment had no choice but to consult the 
third parties involved and his complaint 
of delay was therefore not supportable. 


One Month Late 
File: 383 


Institution: Health and Welfare Canada 
Complaint: Delay 

Finding: Well-founded 

Disposition: Report to Minister 

Result: Not disputed 


The complainant challenged the delay 
by Health and Welfare in responding to 
his request for access to “reports, tests 
and other papers resulting from the in- 
vestigation conducted...as a result of an 
outbreak of salmonella poisoning on or 
about September 22, 1984, at or near 
Midland, Ontario, and involving roast 
beef supplied by [third party]”. 


The request for access was received by 
the department on April 2, 1985, and 


acknowledged on May 3, 1985, (one day 


late). No notice extending the period of 
time had been issued to the complain- 
ant nor had any records been released. 


On May 30, 1985, the Commissioner re- 
ported to the Minister that, under sub- 
section 10(3) of the Act, such a delay is 
deemed a refusal to grant access, and 
recommended that the records re- 
quested be disclosed to the complainant 
on or before June 10, 1985, or that the 


Commissioner's office be notified of any 


action taken or proposed to be taken to 
implement this recommendation or pro- 
vide reasons why no such action has 
been taken or proposed. 


The department mailed the requested | 
records to the complainant on June 5, | 
1985. Nonetheless, the complaint was 
recorded as well-founded. 


Deemed Refusal 


File: 394 


| 
| 
: 
Institution: Canada Deposit Insurance’ 
Corporation 
Complaint: Delay | 
Finding: Well-founded . 
Disposition: Report to Minister 
Result: Not disputed | 
In a request dated February 19, 1985, 
solicitor acting on behalf of a client | 
asked for certain information concern-: 
ing a trust company and a land corpor 
tion. The request was received by the - 
Canada Deposit Insurance Corporatior 
on February 28, 1985. On March 28, — 
1985, the Corporation wrote to the | 
client’s solicitor advising that an exten- 
sion of 30 days beyond the statutory | 
30-day limit was required to respond. A 
well, the Corporation informed him of 
the anticipated cost. By letter of April 1 
1985, the necessary funds were for- | 
warded to the Corporation. Having 
heard nothing further from the Corporé 
tion despite having written a reminder — 
letter on May 2, 1985, the solicitor com 
plained officially on June 7, 1985. | 


) 
| 


uring the investigation, the Corpora- 
yn stated that, due to other work, it 
yuld not meet the deadline. The in- 
stigator pointed out that under sub- 
ction 10(3) of the Act he had no choice 
jt to report that the Corporation was in 
yntravention of the Act. The corpora- 
yn access to information coordinator 
SO indicated that he would have to ex- 
nine the material very carefully and 
‘obably sever some portions before 
leasing it. The coordinator stated 

at he would send material to the com- 
ainant by June 25, 1985. 


hen no records had been released by 
ily 3, 1985, the Commissioner wrote 
the Chairman of the Canada Deposit 
surance Corporation, recommending 
at the records be disclosed to the 
»mplainant on or before July 31, 1985. 
n July 26, 1985, the Chairman ack- 
ywledged receipt of the letter stating: 


“| have been informed by management 
that they are in the process of review- 
ing the records that have not been 
‘gathered. After examining their rec- 
‘Ommendations, | shall be in a position 
to respond to your request prior to 
July 31, 1985.” 


n August 7, 1985, the coordinator of 
e Corporation indicated that: 


“Further to previous correspondence... 
we wish to inform you that the Corpo- 
ation will now be providing informa- 
tion to [the client’s solicitor]. You can 
expect to receive copies of the rele- 
vant correspondence.” 


n August 14, 1985, the Commissioner's 
fice sent a letter to the coordinator ad- 
sing that, unless the Corporation had 


complied with a commitment to release 
the material by August 16, 1985, the 
Commissioner would seek the com- 
plainant’s consent to commence appro- 
priate proceedings in the Federal Court 
of Canada. 


On August 16, 1985, the Corporation 
forwarded the requested records to the 
complainant who subsequently inform- 
ed us that the documents had been 
received. 


Extension Not Warranted 


File: . 396 

Institution: Employment and Immigra- 
tion Canada 

Complaint: Delay 

Finding: Well-founded 

Disposition: Report to Minister 

Result: Not disputed 


On May 7, 1985, a lawyer requested 
access to the immigration records of a 
client. On June 7, 1985, the department 
advised that an extension of up to 60 
days would be required beyond the 30- 
day statutory limit to permit consulta- 
tions. The complainant objected to the 
extension as his client had been de- 
ported to the U.S.A. and was ina 
temporary accommodation pending 
determination of his status. 


The investigation disclosed that only 
one consultation took place within 
Employment and Immigration Canada 
and the Commissioner therefore con- 
cluded that the extension of 60 days was 
unreasonable. A report to that effect 
was made to the Minister. 
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Access was subsequently denied on the 
basis that the client was not a Canadian 
citizen or a permanent resident and 
therefore was not entitled to access 
under the Privacy Act. 


Reasonable Consultation 
File: 398 


Institution: Justice 
Complaint: Delay 
Finding: Not supportable 
Disposition: Dismissed 
Result: No action 


A journalist complained when the 
Department of Justice told him that an 
extension of 30 days beyond the initial 
30-day period would be required to 
answer his request for access to a 1981 
Cabinet discussion paper entitled 
“Alleged War Criminals in Canada’. The 
department held that consultations 
were necessary to comply with the re- 
quest and that this could not reasonably 
be completed within the original time 
limit. 


An investigation confirmed that con- 
sultations, both within and outside of 
the department of Justice, had taken 
place. The Commissioner informed the 
complainant that given the controversial 
nature of the documents in question, 
the consultations were necessary and 
the 30-day extension of time was not 
unreasonable. 
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Too Late 


File: 404 


Institution: Atomic Energy Control Bo, 
Complaint: Delay | 
Finding: Wel/l-founded | 
Disposition: Report to Minister 
Result: Not disputed | 


Five access requests from the same 
individual were received by the Atomic 
Energy Control Board on April 26, 
1985. On May 24, 1985, the Board pro- 
vided some of the information requeste: 
and informed the applicant that an ex-| 
tension of 30 days beyond the original’ 
30-day time limit would be necessary t) 
complete the release. When the appli- 
cant had not received the remaining | 
documents by the expiry date of the ey 
tension, his agent complained. | 
| 
The investigation showed that the rec-: 
ords were finally provided to the appli-! 
cant between July 3 and July 19, 1985: 
The Commissioner pointed out to the | 
President of the Atomic Energy Contre 
Board that although his officials | 
eventually provided the requested in- | 
formation, they failed to meet the time: 
limit. The Board was deemed to have r 
fused to give access under subsection | 
10(3) of the Act. 


Misdirected Request | 
Filey "405 


Institution: Supply and Services Canat 
Complaint: Delay 

Finding: Not supportable 

Disposition: Dismissed 

Result: No action 


Ss complaint occurred when Supply 
1 Services Canada invoked a 60-day 
ension beyond the 30-day limit to 
sult with third parties concerning 
faccess request. 


2 investigation disclosed that the re- 
2st was Originally received by 
‘asury Board and referred to Supply 
1 Services as this department had 
greater interest” in the record re- 
asted. Supply and Services Canada 
tracts for other federal departments 
1 had to contact the client depart- 
nt. It is also mandatory to contact a 
‘'d party when a record might contain 
mptable third party information and 
5 was necessary in this case. 


a result, the Commissioner informed 
| complainant that because the re- 
ast was misdirected and a third party 
J to be contacted the time extension 
S$ not unreasonable. 


nsultations Necessary 


f 410 


| 
) 
} 


titution: Supply and Services Canada 
mplaint: Delay 

iding: Not supportable 

position: Dismissed 


sult: No action 


} 


| 


2 applicant objected when the 
yartment requested a 40-day exten- 
n of time beyond the 30-day statu- 
y limit for consultations before re- 
onding to his request. 


1 Services Canada sought the ex- 
sion within 30 days of receipt of 
access request and provided the 
Mplainant with the requested 

-ords two days before the expiry of 
70-day limit. 


} 
| 
i investigation revealed that Supply 
| 


A review of the requested records 
established that they contained third 
party information which, if disclosed, 
might have led to the injury described 
in subsection 20(1) of the Act. Given 
the nature of the information re- 
quested, it was reasonable for the de- 
partment to conduct consultations. 


Additional Extensions 
File: 413 


Institution: Health and Welfare Canada 
Complaint: Delay 

Finding: Well-founded 

Disposition: Report to Minister 

Result: Not disputed 


This access request was received by 
Health and Welfare Canada May 7, 
1985. On May 30, 1985, the depart- 
ment informed the applicant that it 
needed an extension of 30 days 
beyond the statutory 30-day limit to 
process his request and do the neces- 
sary consultation. 


On July 23, 1985, the department re- 
leased some of the records and 
advised the complainant that the re- 
maining records required third party 
notification imposing a further 30-day 
extension. 


On August 30, 1985, the department 
informed the complainant that an 
objection to disclose had been 
received from a third party and an 
extra 20 days were necessary to 
permit the third party to consider 
recourse in the Federal Court. Dis- 
closure of the remaining accessible 
records was made to the complainant 
on September 18, 1985. 
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The Commissioner provided the 
minister of Health and Welfare Canada 
with the results of the investigation, 
inviting representations as to why the 
complaint should not be considered 
as well-founded. The Minister did not 
disagree. 


Response in Time 
File: 414 


Institution: Employment and Immigra- 
tion Canada 

Complaint: Delay 

Finding: Not supportable 

Disposition: Dismissed 

Result: No action 


The complainant sent a request to Em- 
ployment and Immigration Canada on 
January 7, 1985, seeking access to rec- 
ords which would endorse the negative 
comments shown on a performance re- 
view. The department received the re- 
quest on January 11, 1985, and, on 
February 6, 1985, requested a 30-day 
extension beyond the statutory 30-day 
time limit. 


A complaint was received on July 23, 
1985, with regard to the non-compliance 
with the 30-day extension. 


The investigation showed that the de- 
partment, having requested the 30-day 
extension within the prescribed period 
of time, had until March 12, 1985, to give 
the requestor written notice as to 
whether access would be granted. It did 
sO on February 25, 1985, and thus con- 
travened neither section 7 nor section 9 
of the Act. 


Question of Copyright 
File: 422 


Institution: External Affairs 
Complaint: Delay | 
Finding: Not supportable | 
Disposition: Dismissed 
Result: No action | 


ternal Affairs required an extension of 
up to 30 days beyond the 30-day statu 
tory time limit for consultation regardin 
an access request for information abot 
CanadExport. | 


t 


, 
: 
The complaint was launched when Ex, 
| 


The investigation revealed that con- | 
sultations were taking place to resolve 
certain difficulties concerning Ccopy- | 
right ownership and releasability of a 
survey requested by the complainant. | 


As a result, the Commissioner informe 
the complainant that the 30-day exten: 
sion claimed by External Affairs was — 
justifiable. 


| 
Deadline Not Met 
File: 440 


Institution: Health and Welfare Cane 
Complaint: Delay 

Finding: Well/-founded 

Disposition: Report to Minister 
Result: Not disputed 


An applicant’s request to Health and 
Welfare Canada was received on June 
1985. On June 28, 1985, the departmel 
informed the complainant that an ex- 
tension of up to 30 days beyond the 3} 
day statutory limit was required to pro 
cess his request. The department faile 
to meet the extended deadline. 


S a result, the complaint was con- 
dered well-founded and a letter to this 
ffect was sent to the minister of Na- 
onal Health and Welfare. 


hird Party Consultation 
le: 443 


istitution: National Defence 
omplaint: Delay 

inding: Not supportable 
isposition: Dismissed 
esult: No action 


n individual found excessive a 60-day 
xtension beyond the 30-day statutory 
nit claimed by National Defence to 
onsult with a third party. He thought 
iat a 30-day extension would have 

een a more reasonable period to com- 
ly with his request. 


he investigation showed that the de- 
artment received the complainant's 
scess request on July 3, 1985, and, on 
ugust 6, 1985, it acknowledged receipt 
qd informed him that a 60-day exten- 
on would be needed to consult with a 
rd party. The department advised him 
) expect an answer on or before Octo- 
er 1, 1985. 

) 


nder paragraph 28(3)(c), when a de- 
artment consults with a third party 
‘lative to its intention to disclose any 
»cord under this Act, the third party 
lay, within 20 days after the notice is 
iven, make representations to the head 
f the government institution in con- 

ol of the record to show why that rec- 
rd or part thereof should not be dis- 
losed. Similarly, under subsection 


44(1), when a department gives notice 
to a third party that it intends to disclose 
any record requested under this Act, the 
third party may, within 20 days after 

the notice is given, apply to the Court 
for a review of the matter. 


The Commissioner concluded that, be- 
cause of the time frames permitted 
under the Act, the 60-day extension 
would seem more reasonable than the 
30-day extension suggested. 


Extension Beyond Time Limit 
File: 445 


Institution: Consumer and Corporate 
Affairs 

Complaint: Delay 

Finding: Not supportable 

Disposition: Discontinued 

Result: No action 


An individual complained about Con- 
sumer and Corporate Affairs extending 
up to 30 days the 30-day statutory time 
limit to respond to his request. 


Preliminary enquiries revealed that the 
complainant's access request was re- 
ceived by the department on July 12, 
1985, and a notice of extension of time 
was sent to him on August 8, 1985. The 
records requested were made available 
to him on August 23, 1985. As a result, 
the complaint was withdrawn. The de- 
partment said that meeting the original 
time limit would unreasonably interfere 
with the operations of the department. 
It was not known whether the complaint 
was supportable as it was withdrawn 
before the investigation was completed. 


! 
| 
 ——————— 
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Consultations 


File: 462 


Institution: Privy Council Office 
Complaint: Delay 

Finding: Well-founded 
Disposition: Report to Minister 
Result: Not disputed 


Privy Council Office received a request 
on May 16, 1985, for access to specific 
paragraphs of federal Cabinet minutes 
between March 8, 1955, and July 7, 
1959, on the AVRO Arrow Defence Esti- 
mates. On June 14, 1985, the depart- 
ment informed the applicant that it re- 
quired an extension of 60 days beyond 
the 30-day statutory time limit to pro- 
cess his request. The complaint letter 
of August 29, 1985, received August 30, 
1985, indicated that the 60-day exten- 
sion was up and he still had not received 
the requested records. 


In a letter dated September 6, 1985, PCO 
forwarded to the complainant copies of 
the requested records, subject to ex- 
emptions. 


Because PCO did not meet the deadline, 
the Commissioner wrote to the Prime 
Minister: 


“The investigation established that it 
was necessary to circulate the re- 
quested documents through three 
other departments... to identify 
possible exemptions and | am satis- 
fied that this would justify the exten- 
sion. However, after giving notice of 
the 60-day extension, the Privy Coun- 
cil Office did not meet that deadline, 
and 84 days elapsed from the date of 
the request to the release of docu- 
ments. The Privy Council Office was 
therefore in contravention of the Access 
to Information Act.” 


The reply from the Prime Minister's 
Office states: 


“As my officers explained to your 
investigators, the subject matter of 

the records under the control of the 
Privy Council Office often falls with 
the special areas of interest of othe 
government institutions. Before rec: 
ords can be disclosed to an applica 
there is a requirement, mandatory i 
many situations, to conduct consull 
tions with these institutions. 


“Extension time limits are determine 
on the basis of an evaluation of the 
complexity of a request and the 
amount of consultation which is | 
deemed necessary. Unfortunately, | 
from time to time, unforeseen delay 
do occur for a variety of reasons du 
ing the consultation process. This W 
the case in this particular request ar 
therefore the complaint you receive 
from the applicant is valid. You can 
assured that we will continue to mai 
every effort to avoid similar situatior 
in the future. | 
“For your information, during a nine 
day period in May, 1985, the applicé 
submitted 44 access requests to this 
institution and all but one of these, ° 
subject of this complaint, were pro-: 
cessed within 30 days or within the: 
time limits of extensions.” 


Third Party Consultations 
File: 471(4/4) 


Institution: Secretary of State 
Complaint: Delay 

Finding: Not supportable 
Disposition: Dismissed 
Result: No action 


re Secretary of State had informed the 
yplicant that it was unable to respond 
his access request within the 30-day 
atutory limit because an extension 
as required for mandatory consulta- 
ns with third parties. It is not neces- 
iry to determine the length of exten- 
ons falling under that paragraph of the 
ct. 
lowing an investigation, this office 
formed the complainant that these 
ynsultations with third parties were re- 
jired to determine what documents 
ould be available for release and which 
ould be exempt under the Act. Hence, 
e department could not provide the 
ymplainant with a specific time exten- 
on. 


| 
Onsultations Necessary 


le: 488(1/2) 

stitution: Supply and Services Canada 
omplaint: Delay 

nding: Not supportable 

sposition: Discontinued 

2sult: No action 

| 

1 individual complained about the ex- 
nsion of the time limit Supply and 
2rvices Canada claimed in order to 
spond to his access request concern- 
g a specified contract. 


Ye investigation revealed that the de- 
utment received the complainant’s 
cess request August 22, 1985. On 
ptember 17, 1985, the department in- 
rmed the complainant that, because 
the need to consult the third party 
volved, the statutory time limit of 30 
ays would be extended by 50 days. 


The complainant was provided with the 
requested information on October 18, 
1985, and discontinued the complaint. 


Seven Days Late 
File: 489(1/2) 


Institution: Transport Canada 
Complaint: Delay 

Finding: Well-founded 
Disposition: Report to Minister 
Result: Not disputed 


An individual sought access to records 
on the “Rail Passenger Action Force”. 
Transport Canada received the request 
on August 28, 1985, and replied on 
October 4, 1985, seven days late, claim- 
ing an extension of 30 days beyond the 
30-day statutory time limit to process 
his request. 


The Commissioner reported to the 
Minister that the department had con- 
travened section 7 of the Act, which 
states that the head of a government 
institution shall, within 30 days after a 
request is received, “give written notice 
to the person who made the request as 
to whether or not access to the record 
or a part thereof will be given”. 


Deadline For Release Resuit 
In Exemptions 


File: 489(2/2) 


Institution: Transport Canada 
Complaint: Delay 

Finding: Well-founded 
Disposition: Report to Minister 
Result: Not disputed 
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After having claimed on October 4, 
1985, a 30-day extension of time be- 
yond the 30-day statutory limit, the de- 
partment failed to provide access to the 
requested records within the extended 
time limit. 


The investigation revealed that almost 
three months had elapsed since the de- 
partment had received the complain- 
ant’s access request and the depart- 
ment had not yet notified the com- 
plainant in writing as to whether access 
to the requested records would be 
given. 


On November 26, 1985, the Commis- 
sioner recommended to the Minister 
that the department release the re- 
quested records on or before December 
10, 1985, provide the Commissioner 
with notice of any action taken or pro- 
posed to implement this recommenda- 
tion, or provide reasons why no such 
action has been taken or proposed. 


On December 9, 1985, the Minister re- 
sponded that a few records would be 
disclosed to the complainant on Decem- 
ber 10, 1985. He admitted that the delay 
was caused by human error, explaining 
that the request was complex and the de- 
sired records contained sensitive infor- 
mation affecting third parties. As a result 
of the Commissioner’s intervention, 

the department stated, on December 
23, 1985, that it would give the com- 
plainant definite written notice as to 
whether access would be granted to 
the requested records. On December 
24, 1985, the department wrote to the 
complainant that: 
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. because of the stringent time 
limit given to us by the Information 
Commissioner's Office, we have no | 
other alternative than to exempt the . 
records we have reason to believe 
may affect third parties and to ex- 
clude records we have reason to be-. 
lieve contain confidences of the 
Queen’s Privy Council.” : 

The exemptions resulted in a further 
complaint, still under investigation. i 


Nine Months After Request 
Files 51572) | 


Institution: Health and Welfare Canal 
Complaint: Delay 

Finding: Well-founded 
Disposition: Report to Minister 
Result: Not disputed 


The applicant’s two access requests 
were received on May 22 and May 28, — 
1985. On June 18, 1985, the depart- 
ment notified him of an extension of uf 
to 30 days beyond the 30-day statutory 
time limit to process the requests be- — 
cause of the number and complexity of 
the records to be searched. Again, on — 
July 28, 1985, the information access 
coordinator advised the complainant 
that his requests could not be 
answered within the extended time- 
frame but would be answered as soon 
as possible. 


On August 6, 1985, the department 
forwarded some of the requested 
documents to the complainant. In spite 
of the applicant’s constant contact 
with the department, the remainder of 
the documents had not been released 
on November 20, 1985. 


ollowing the investigation of a delay 
omplaint, the Commissioner sent a 
2port to the Minister stating that the 
elay was deemed a refusal to give 
ccess. The Minister was asked to pro- 
ide a full response to the access re- 
uest by December 6, 1985, or give 
otice of any action taken or proposed 
) implement this recommendation. 
ome records were provided on 
lovember 29 and on December 13 but 
ye complainant was also informed that 
everal records required a third party 
otification under subsection 28(1) 

nd that he would be informed of these 
sults. 


Jn January 23, 1986, the Commis- 
ioner offered to seek a review of the 
eemed refusal in the Federal Court. 
lowever, on January 29, the depart- 
ent informed the complainant that it 
ad sent the third party a second notice 
f the department's intention to dis- 
lose the record unless the third party 
pplied for a court review within 20 
ays. On February 19, 1986, the com- 
dainant informed the Commissioner 
nat he had received the record. 


acorrect Grounds Claimed 
ile. 523 


nstitution: Agriculture Canada 
20mplaint: Delay 

‘inding: Wel/l-founded 
disposition: Report to Minister 
result: Disputed 


‘he applicant objected when Agri- 
‘ulture Canada requested a 30-day ex- 
ension beyond the 30-day statutory 
imit to process his request. 


Agriculture Canada received the 
access request on October 4, 1985, and 
Stated in its November 12 letter invok- 
ing the extension that it was required 
because “the information you are 
seeking access to involves a large 
volume of records”. An extension for 
this reason is provided for in paragraph 
9(1)(a) of the Act, if meeting the time 
limit would unreasonably interfere 

with the operation of the government 
institution. 


The investigation disclosed that the 
actual reasons for an extension were 
the number of access requests being 
handled by a limited staff, the need to 
review the material for exemptions and 
the need to consult with other govern- 
ment institutions regarding some ex- 
emptions. While paragraph 9(1)(b) 
provides for an extension when con- 
sultations are needed, this reason was 
not cited in Agriculture Canada’s 
letter to the complainant. 


The Commissioner did not consider 
this request, for 284 pages, to be suffi- 
ciently large to warrant an extension 
beyond the 30 days provided in section 
7 of the Act. Further, the extension was 
invoked by Agriculture Canada on 
November 12, 1985, later than the time 
limit for informing an applicant. 


The investigation also revealed that the 
records were assembled in Ottawa by 
October 22, 1985, and the department 
estimated it would only require 15 
hours of search and preparation. Some 
of the documents were released to the 
complainant on December 12, 1985, 
and the remaining documents were 
ready for release on December 31, 
1985. 
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The Commissioner reported to the 
Minister that the complaint was well- 
founded because the department was 
late in extending the time limit and the 
extension could not be justified on the 
grounds claimed. The Minister re- 
sponded that he felt the “extension 
was both reasonable and necessary”. 
The Minister added that the: 


“".. request involves records which 
contain information on a complica- 
ted and sensitive issue. The records 
originated from Agriculture Canada, 
the Canadian Grain Commission and 
Employment and Immigration 
Canada. Full consultation was nec- 
essary with the responsible opera- 
tions managers of each of these insti- 
tutions prior to disclosure. The ex- 
emption review process and prep- 
aration of documents for release are 
time consuming activities and do not 
commence until the requestor has 
provided the required deposit based 
upon the estimated fees chargeable. 
My officials have assured me that 
the processing of the 284 pages of 
requested documents could not have 
been accomplished within the ori- 
ginal 30 days without unreasonably 
interfering with the operations of the 
department. 


“In conclusion, | wish to assure you 
that the department makes every 
reasonable effort to comply with the 
requirements of the Act. There are 
times when circumstances arise 
such that the department cannot 
meet established time limits. This, 
however, should not be interpreted 
to mean that the department is at- 
tempting to deny rights of access to 
a requestor. The requested records 
were released in good faith as soon 
as operational requirements 
allowed.” 


Consultations Necessary 
File: 536(1/2) | 


Institution: Public Archives Canada 
Complaint: Delay 

Finding: Not supportable | 
Disposition: Dismissed | 
Result: No action | 


The complainant was dissatisfied with 
the 30-day extension claimed by Public 
Archives Canada to process her re- 
quest. | 


The investigation showed that Public 
Archives had received the access re- 
quest on October 8, 1985. Because the 
complainant had already perused them 
after an informal request, officials were 
able to send the records to the Privy 
Council Office and the Department of 
Finance the next day for consultation. | 
Despite the fact that the applicant had 
already seen the records, the consulta- 
tions were necessary and the Commis- 
sioner found the 30-day extension 
reasonable. 


Reasonable Extension 
File: 536(2/2) 


Institution: Finance 
Complaint: Delay 
Finding: Not supportable 
Disposition: Dismissed 
Result: No action 


The applicant objected to an extension 
in replying to her access request 
claimed by the Department of Finance. 
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The department received the access 
equest on October 8, 1985, and on 
Yetober 24, 1985, notified the appli- 
sant of the estimated cost of providing 
he records requested and asked her 
vhether the department should pro- 
seed. Twelve days later, the applicant 
eplied that the department should pro- 
‘eed with its search. 

t became clear to the department that 
he Department of External Affairs 
vould have to be consulted concerning 
everal hundred pages of records. 
Sonsequently, the Department of Fi- 
vance considered a 90-day extension 
yeyond the 30-day statutory time limit 
0 be necessary and so notified the 
‘omplainant. 


“aking into consideration the volume 
yf records, and the need for consulta- 
ion, the Commissioner found that the 
lepartment was justified in claiming a 
0-day extension. 

1 


lon-Compliance with Notice of 
xtension 


ile: 539 


istitution: Justice 

‘omplaint: Delay 

inding: Well-founded 
lisposition: Report to Minister 
esult: Not disputed 


n individual complained that the De- 
artment of Justice violated the time 
mits permitted under the Access to In- 
armation Act. 


The investigation showed that the com- 
plainant’s access request of February 
12, 1985, was received by the depart- 
ment on February 21, 1985. On March 
20, 1985, the department gave notice of 
a 120-day extension beyond the 30-day 
Statutory time limit for search and con- 
sultations. This notice extended the 
time limit to July 21, 1985. 


Although a portion of the records was 
sent to the complainant on October 
31, 1985, he had not received anything 
further when he complained on 
December 9, 1985. 


The Commissioner recommended to 
the Minister that the department make 
a full response to the complainant’s 
access request by February 14, 1986. 


On February 14, 1986, the department 
complied with this recommendation by 
forwarding the remaining records to 
the complainant. 


Extension Reasonable 
File: 541(1/2) 


Institution: External Affairs 
Complaint: Delay 

Finding: Not supportable 
Disposition: Discontinued 
Result: No action 


In a November 28, 1985, letter to the 
Commissioner, an individual com- 
plained because External Affairs re- 
quested a 60-day extension beyond the 
30-day statutory time limit for purposes 
of consultation. 
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On December 20, 1985, the complain- 
ant informed this Office that he was 
withdrawing his complaint of delay be- 
cause he had received a response 
from the department advising that 
consultations had been completed and 
that the information he requested was 
exempt under paragraphs 20(1)(b) and 
(c) . The exemption became the sub- 
ject of another complaint. 


No Second Extension 
File: 557(1/2) 


Institution: Consumer and Corporate 
Affairs 

Complaint: Delay 

Finding: Well-founded 

Disposition: Report to Minister 

Result: Disputed 


On October 31, 1985, Consumer and 
Corporate Affairs received a request 
for access to records on potential free 
trade between Canada and the United 
States. On November 21, 1985, the de- 
partment invoked an extension of up to 
30 days to consult and search through 
a large number of records. 


On December 20, 1985, the department 
orally informed the complainant of a 
further extension. The complainant 
objected. 


The Commissioner reported to the 
Minister that the Act does not provide 
for a second extension to be invoked 
after an extension has been claimed 
within the 30-day statutory time limit. 


Departmental Delays 
File: 558 


Institution: Environment Canada 
Complaint: Delay 
Finding: Well-founded ) 
Disposition: Report to Minister 
Result: Not disputed : 


A research consultant had filed an ac- 
cess request with Environment Canada | 
for a computer printout of specified | 
call-ups against standing offers issued — 
by the Department of Supply and Ser- — 
vices for electronic data processing 
services. The access request was mis- | 
placed by the department for a month, : 
after which the complainant tele- | 
phoned the department to ask why he © 
had not received a reply. Officials lo- | 
cated the request and promised a reply 
within two weeks. | 

! 
Almost three months had elapsed | 
when the complainant was finally given: 
the requested records. | 


He filed a complaint with the Informa- | 
tion Commissioner in which he asked 

why a letter from the department dated 
December 6, 1985, was not sent to him 
until December 23. | 


During the investigation, the depart- 
mental officials immediately admitted | 
that there was no excuse for the initial — 
delay; the access request had simply 
been misplaced. Retrieving the re- 
quested records was time-consuming 
because they were not computerized 
and had to be searched manually. 
Finally, the department’s response to 
the access request was delayed before 
mailing because the Assistant Deputy 
Minister, who reviews correspondence 
of this nature, was away from the office 
for several days. 


SSCS 


‘he Information Commissioner con- 
idered the complaint to be well- 
ounded and sent a report to the Minis- 
2r. In her report to the complainant, 

1e Commissioner said that she con- 
idered the department’s reasons for 

ye delay unacceptable. 


ailure to Meet Extended Deadline 


ile: 559 

\stitution: Correctional Service 
Canada 

‘omplaint: Delay 

inding: Well-founded 
lisposition: Report to Minister 
esult: Not disputed 


he Commissioner received a com- 
laint dated January 6, 1986, from an 
idividual that Correctional Service 
nada had failed to respond to a re- 
uest made in September 1985. 


he investigation showed that the ac- 
2SS request was received by the de- 
artment October 3, 1985, and that on 
ctober 16, 1985, an extension of 30 
ays beyond the 30-day statutory time 
nit was requested by the department 
ir consultations. Under the extension 
e department was required to make a 
ll response to the complainant by 
ecember 3, 1985. However, a final re- 
y was not forwarded until January 10, 
186. 


Ss a result, the Commissioner advised 
e Solicitor General of Canada that 

e complaint would be registered as 
ell-founded unless the department 
ished to challenge the decision. No 
presentations were received from the 
>partment. 


Extra Time Needed for Consultation 
File: 566 


Institution: Agriculture Canada 
Complaint: Delay 

Finding: Not supportable 
Disposition: Dismissed 

Result: No action 


The applicant claimed that a time exten- 
sion imposed by Agriculture Canada 
was a ‘stalling tactic” and consultation 
with another government department 
was unnecessary. 


The request, covering reports, propo- 
sals, recommendations, studies and 
other correspondence concerning the 
Crop Disaster Assistance Programme, 
was received by the department 
December 5, 1985. On January 3, 1986, 
Agriculture Canada requested a 30-day 
extension beyond the 30-day statutory 
time limit to consult with the Department 
of Justice. 


The investigation showed that the re- 
quest covered a wide range of material 
held by Agriculture Canada and involv- 
ing a number of government depart- 
ments with which consultation was 
necessary. This included the Depart- 
ment of Justice. 


The Commissioner informed the com- 
plainant that Agriculture Canada ap- 
peared to be processing his request as 
expeditiously as possible. 
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Need for Consultation 


File: 573 


Institution: Supply and Services Canada 


Complaint: Delay 
Finding: Not supportable 
Disposition: Dismissed 
Result: No action 


An individual complained on January 
20, 1986, that the department's claim of 
a 30-day extension beyond the 30-day 
statutory time limit for third party con- 
sultations was too long and prejudiced 
his company’s ability to bid on con- 
tracts. 


The investigation revealed that the de- 
partment received the request for ac- 
cess on January 6, 1986, and, the next 
day, advised the complainant that a 30- 
day extension was required for third 
party consultations in accordance 

with section 28 of the Act. 


The Commissioner was satisfied that 
the department was correct in law in 
consulting with the third party prior to 
disclosing the requested information. 


FEES 

Refund of Fees 

File: 082 

Institution: Justice 
Complaint: Fees 
Finding: Not supportable 


Disposition: Dismissed 
Result: No action 
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The Department of Justice had been 
asked for all records, including any re-. 
ports from other governments and Inte’ 
pol, on the Church of Scientology, its 
founder and the “E-meter” used by the 
Church in pastoral counselling. The 

applicant also asked for a fee waiver. 


$3,000 and declined to waive fees. The 
applicant suggested that the fees shoul 
be waived because the estimated time t 
search files was excessive. The com- 
plaint was that high fees effectively : 
prevented disclosure of records which. 
would benefit the public by correcting 
false information. 


The department estimated costs at 


Following the complaint, the Depart- 
ment of Justice and the complainant 
attempted to narrow the scope of the | 
request, but without success. The de- 
partment explained during the investi- | 
gation that references to the Church O 
Scientology files were not cross- 
indexed and consequently the search | 
required a scan of all records generally 
indexed under churches, religion and — 
cults, a total of more than 74 feet of — 
records. Although the original estimate 
was substantial, the Commissioner cor 
| 
: 


| 
: 


cluded that it was not excessive. 


The complainant also alleged that the | 
time taken to investigate his complaint 
(almost six months) was excessive but 
the Commissioner disagreed, pointing 
out that the investigation had been sus 
pended for three months during which 
the complainant and the department _ 
tried to negotiate a re-definition of the 
request. | 


However, when the department release 
all the requested records, it also re- 
funded almost half of the $3,000. 


ee Waivers 


stitution: Agriculture Canada 
omplaint: Fees 

nding: Not supportable 
isposition: Dismissed 

2sult: No action 


ne applicant's formal access request 
| Agriculture Canada was received 
gust 10, 1983. The three subjects of 
le request were: 


All Agriculture Canada’s cor- 
respondence concerning 
Canadian testing of the 43 

| chemicals tested by Industrial 
| Biotest Laboratories. 


“a 


“(2) All meat inspection reports 
done by Agriculture Canada in 
the 1980-83 period together 


with other specified documents. 


(3) All data Agriculture Canada 
| prepared to counter Pat 
Mooney’s ‘Seeds of the Earth’.” 


ere followed a five-month exchange 
correspondence between the appli- 
nt and Agriculture Canada consist- 
of five letters from the applicant 
id replies on four occasions. The 
gnitude of two of the three access 
yuests changed. The records con- 
rning Mooney’s “Seeds of the Earth” 
re supplied by Agriculture Canada 
h their letters of September 12 and 
ember 17, 1983. The complainant 

| ae in a letter to the department 

| November 29, 1983, he was satisfied 


ce ed ie en Ey So 


with the documents received in relation 
to that request. Following that lengthy 
exchange, the applicant complained 
that Agriculture Canada had a policy of 
never granting public interest fee 
waivers. 


The investigator examined the fees 
assessed for search and preparation 
work on the documents requested in 
(2) and (3). These fees appeared to be 
within reason. The original request for 
meat inspection records from 1980 to 
1983 meant checking approximately 
40,000 reports. The complainant gradu- 
ally reduced his request to meat inspec- 
tion audit reports for the years 1982 and 
1983, comprising about 1,000 reports 
annually. In these reports, inspections 
of 535 establishments are listed by 
establishment number with all inspec- 
tion reports filed daily by that number. 
Release of these reports entailed 
searches, contact with third parties, and 
photocopying to sever non-exemptable 
portions. No charges would be made for 
the photocopying or the time spent on 
exemptions but the department con- 
servatively estimated that it would take 
10 minutes to prepare each report, and 
arrived at an estimate of $1,660. This 
did not include costs of photocopying 
documents, should the complainant 
require them. 


For the first request, the department 
estimated there were 20 volumes con- 
taining 4,000 pages concerning the 
Industrial Biotest Laboratories testing. 
The documents contained trade secrets 
and scientific and technical information 
exempt from access under paragraphs 
20(1)(a) and 20(1)(b). The department 
estimated 300 hours to search and pre- 
pare those records at an estimated cost 
of $3,000. This was based on a conserva- 
tive estimate of five minutes per report. 
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The complainant expressed concern 
about the high costs and time taken by 
the department. However, from June 30, 
1983, until the complaint on January 25, 
1984, Agriculture Canada was in con- 
stant contact with the complainant by 
letter or in person, to better identify 

the required records and thus reduce 
the cost. The Commissioner agreed that 
the quoted access fees were high but 
justifiable considering the large volume 
of records. 


Allowing a public interest fee waiver is 
the decision of the head of a govenment 
institution. The complainant's request 
for fee waiver was considered, and on 
appeal, reconsidered. It appeared that 
his and other requests received indi- 
vidual consideration. 


The complaint that Agriculture Canada 
did not consider fee waivers appeared 
unsupportable. However, the Commis- 
sioner initiated a general investigation 
into the question of fee waivers with the 
department. When invited to make rep- 
resentations the complainant stated: 


“I believe your findings on Agriculture 
Canada’s public interest fee waiver 
miss the point. The policy is never to 
grant public interest fee waivers and 
not to consider such requests or 
appeals on a case by case basis. This 
is in violation of the Access Act. By 
never granting fee waivers over $25, 


Agriculture Canada has placed a large 


barrier to public use of the legislation. 


“My complaint against Agriculture 
Canada’s general fee waiver policy is 
supportable as they do not by their 
across-the-board policy consider fee 


waivers over $25, no matter how many 
times | or anyone else ask or appeal to 


them to reconsider this general 
policy.” 
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The Commissioner agrees that a 
general policy of not considering waiv-! 
ers in specified cases is not supportabl’ 
but found that she could not support | 
particular complaint. 


Inspection of Manual 


File: 154(1/2) 
Institution: Revenue Canada (Taxatigl 
Complaint: Fees | 
Finding: Not supportable | 
Disposition: Dismissed | 
Result: No action 
An applicant had asked for access to | 
Revenue Canada’s Taxation Operation: 
Manual and questioned the right of the 
department to charge a $5 applicatiia 

fee. | 


The Access to Information Act provide: 
that such manuals were to be made — 
available before July 1, 1985, for insper 
tion by the public [71]. The request we 
made prior to that date and therefore | 
the department was entitled to charge | 
the $5. Had the request been made aft 
July 1, 1985, the department could not 
have justified the charge. | 
As a result of the investigation the de-: 
partment agreed to release completed : 
portions of the manual as they becamé 
available and, as a goodwill gesture, Ic 
refund the $5 fee. 


Fees Not Waived 
File: 218(1/3) 


Institution: Agriculture Canada 
Complaint: Fees 

Finding: Not supportable 
Disposition: Dismissed 

Result: No action 


— |... ———————— eee snsiscnsennseenreenes 


. complainant objected when denied 
afund of the $5 application fee and 
/aiver of other fees. 


he investigation indicated that the de- 
artment had considered the applica- 
on on its merits and decided not to re- 
ind the $5 application fee. Other fees 
rere estimated at less than $25 and 
1erefore no other fees were charged. 
he department acted in accordance 
ith both subsection 11(6) of the Access 
) Information Act and section 7 of the 
ccess to Information Regulations. No 
asis for intervening was found. 


earch and Preparation 


le: 247(2/2) 

istitution: Atomic Energy Control Board 
omplaint: Fees 

nding: Not supportable 

isposition: Dismissed 

esult: No action 


ne complainant objected to paying 
150 for the minutes of meetings of the 
Oard and requested a fee waiver. He 
Insidered the fee unreasonable be- 
iuse of a delay in release of the record 
1d the Board’s failure to explain why 

) hours were needed to prepare 19 sets 
‘minutes. He had been given no indi- 
ition of the “severity of exemptions” 
id he might already, as a taxpayer, 

ave paid for some of the information 
they were in Board news releases. 


hile the Board refunded the deposit 
$50 and waived the search and prepa- 
tion fees, the Commissioner found 

at the original fees had been reason- 
dle. 


Incorrect Fees 


File: 249 

Institution: National Film Board 
Complaint: Fees 

Finding: Well-founded 
Disposition: Report to Minister 
Result: Reduced in full 


On June 11, 1984, Revenue Canada, 
Taxation, received a request for a video 
cassette of the film “Excuse Me, But 
There's a Computer Asking for You”. 
On July 3, 1984, the department agreed 
to provide the applicant with a letter 
authorizing the National Film Board to 
release a copy of the film to him. On 
August 22, 1984, the National Film 
Board asked the applicant for payment 
of $115.64. The applicant requested a 
fee waiver and, when he had received 
no response, complained on November 
27, 1984. 


The Commissioner originally supported 
the National Film Board’s assessed 
charge for the film and invited the com- 
plainant to make any further representa- 
tions. The complainant did so on May 
28. Because the film had been removed 
from circulation and was not publicly 
available from the National Film Board, 
the Commissioner concluded that, 
since Revenue Canada, Taxation, had 
authorized the National Film Board to 
release the film under the Access to /n- 
formation Act, the fee schedule in Regu- 
lation 7(1)(b)(vi) of the Act should 
apply. After this conclusion was re- 
ported to the National Film Board on 
July 22, 1985, the Board advised that it 
wished to consult with legal counsel 

at the Department of Communications, 
the Department of Justice and the 
Treasury Board. 
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I 


Despite almost constant contact with 
the coordinator at the National Film 
Board, this Office was unable to obtain 
a reaction to the proposal. During four 
months, 16 telephone calls went un- 
answered and on two occasions ap- 
pointments were not kept. Through dis- 
cussions with the Board’s lawyers, the 
Commissioner learned that legal coun- 
sel from the Department of Communi- 
cations, the Department of Justice and 
the Treasury Board had recommended 
release of the film for either the pres- 
cribed fee of $25 or at no cost, but the 
National Film Board had failed to act. 


Therefore, on December 12, 1985, the 
Commissioner recommended, under 
subsection 37(1) of the Act, to the 
Minister of Communications that he 
reach a decision on or before January 
6, 1986, or give notice of any action 
taken or proposed. This recommenda- 
tion resulted in the National Film Board 
supplying the film to Revenue Canada, 
Taxation, on December 17, 1985, and 
the latter supplying it to the complainant 
on December 23, 1985, at no cost. 


Photocopy Fees 
File: 261(1/2)(2/2) 


Institution: External Affairs, National 


_ Defence 
Complaint: Fees 


Finding: Not supportable 
Disposition: Dismissed 
Result: No action 


The complaints referred to the photo- 
copying fee structure of two depart- 
ments and expressed concern with 
“ohotocopying fees being charged for 
journalists accredited with the news 
media”. 
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The investigation revealed that both 
National Defence and External Affairs 
have written policies on photocopying 
fees and fee waivers that are consiste 
with the Access to Information Act ar 
Regulations. Both departments have 
considered Treasury Board Guideline 
that departments consider waiving 
amounts under $25. The Treasury Boé 
suggestion is not binding in law and | 
refers to fees generally, other than the 
application fee. Not all government | 
institutions have accepted the guide- 
lines on this point but the Departmen 
of External Affairs and National Defer 
follow them. They also consider fee | 
waiver requests on a Case-by-case ba 
The Commissioner dismissed the cdl 
plaint because she was satisfied that | 
actions of National Defence and Ex- | 
ternal Affairs are consistent with their 
departmental policy and the Act. | 
The Commissioner added: : 


“we have received a number of é 
verse comments about the high co: 
of photocopying. Informal enquirie! 
confirmed that lower fees for photc 
copying are available elsewhere. Bi 
cause of this, | propose to have a | 
formal investigation conducted, the 
results of which will be made know 
to you in due course. During this | 
study, | intend to examine the que: 
tion of whether the media should r 
ceive special consideration in term 
of fees, but so far | have received ¢ 
flicting messages from members 0 
the media as to whether fees shou 
be waived or reduced. Some secto 
are of the view that fee waivers me 
impinge on the independence of tl 
media’. 


‘ublic Interest 
ile: 284 
tution: External Affairs 

omplaint: Fees 
inding: Not supportable 

sposition: Dismissed 
i No action 
: 

€ complainant had asked External 
ffairs to waive photocopying fees on 
© ground that news media are of ‘a 
Bera public benefit’ and should be 
empted from the payment of fees. He 
jected when the department refused 
ie waiver. 


kternal Affairs policy regarding fees 
@ 


“Pending the development of guide- 
lines as to what constitutes ‘a general 
public benefit’, the fee will not be 
waived on this account”. 


re investigation revealed that the 
Iplication had been considered on its 
erits in spite of the policy. 

me to Consider Request for 
er 


o 285(1/4) 


stitution: External Affairs 
)mplaint: Fees 

ading: Not supportable 
sposition: Dismissed 
‘sult: No action 


individual requested from External 
fairs copies of records showing the 
sposition of completed access and 
ivacy requests for 1983-84. 


The objection occurred when External 
Affairs failed to answer promptly and 
directly to the request for a waiver of 
fees on the grounds of public interest. 


The investigation confirmed that the re- 
quest for a fee waiver was received by 
External Affairs September 14, 1984. 
The department replied October 23, 
1984, denying a waiver of fees. The In- 
formation Commissioner found that 
there was no undue delay in responding 
to the request. 


No Duty to Give Estimate 
File: 285(2/4) 


Institution: External Affairs 
Complaint: Fees 

Finding: Not supportable 
Disposition: Dismissed 
Result: No action 


External Affairs charged the complain- 
ant $244.75 in response to his request 

for copies of records showing the dis- 

position of access and privacy requests 
for 1983-84. 


The complaint cited External Affairs’ 
failure to give the complainant an esti- 
mate of fees prior to processing his re- 
quest. The complainant alleged that 
“this unreasonable administrative prac- 
tice violates any access rights under 
Subsection 7(a) and subsections 11(2), 
(4) and (5) and Regulation 5”. 
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The Commissioner informed the com- 
plainant that subsection 11(4) of the Act 
provides that the head of an institution 
“may” require a deposit prior to under- 
taking the search and production of a 
record but that the Act did not require 
prior notification of fees. While this 
practice might be desirable, failure to do 
so did not violate any provisions of the 
Act. 


Search and Preparation 
File: 285(3/4) 


Institution: External Affairs 
Complaint: Fees 

Finding: Not supportable 
Disposition: Dismissed 
Result: No action 


A request for copies of records showing 
the disposition of requests to External 
Affairs under the Access to Information 
Act and Privacy Act produced charges 
of $244.75 including $200 for search 
and preparation time and $44.75 for 
photocopies. 


The complainant submitted that the 
search and preparation fees were un- 
reasonable and that the compilation of 
the records should not have taken 25 
hours. 


The investigation demonstrated that the 
department had devoted 38 1/2 hours to 
processing the request, which was re- 
duced by 13 1/2 hours as some work was 
duplicated. The complainant was not 
charged for the first five hours, leaving 
a balance of 20 hours at $10 per hour. 


The Commissioner advised the com- 
plainant that considering the number of 
records reviewed and prepared for re- 
lease, the number of hours spent to 
complete the processing was not un- 
reasonable. 
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' 


Photocopies 
: 


File: 285(4/4) | 


| 


' 
; 


Institution: External Affairs 
Complaint: Fees | 
Finding: Not supportable 
Disposition: Dismissed 
Result: No action 


page for photocopies concerning his 
request for copies of records showing 
the disposition of requests under the © 
Access to Information Act and the 
Privacy Act for 1983-84. 


| 
The complainant objected when Ex- | 
ternal Affairs charged him 25 cents pe 
| 
| 


The Commissioner replied that: 


“While the appropriateness of the 2! 
cents per page fee is under review | 
this office generally, External Affairs 
has charged an amount specifically: 
mandated by Regulation 7(1)(b)(i). 
cannot support an allegation that 

External Affairs is in violation of the 
Act or Regulations when the fee 

charged for photocopies is exactly 
line with the applicable regulation.” 


Public Interest 
File: 287(1/3) 


Institution: External Affairs 
Complaint: Fees 

Finding: Not supportable 
Disposition: Dismissed 
Result: No action 


A journalist had requested that Extert 
Affairs grant a fee waiver “... on the 
grounds that widespread publication 
the information requested would be I! 
the general public interest and of 
general benefit to the public’. 


owever, External Affairs had con- 
dered the request for waiver of fees on 
3 merits and did not accept that a 
yublic benefit” would flow from waiv- 
g the fees in this case. 


nye Commissioner informed the com- 
ainant that the Act and Regulations 
ake no mention of waiving fees for the 
‘ublic benefit” and that she was satis- 
»d that there was no contravention of 

re Act. The complainant was informed 
lat this office was conducting a 

eneral study on fees and would 

dress the fee waiver issue. 


nt trieval Methods 
e 287(2/3) 


Be ution: External Affairs 
ymplaint: Fees 

nding: Not supportable 
sposition: Dismissed 

sgult: No action 

second complaint was received from 
Ournalist who complained that Ex- 
inal Affairs did not provide him with 
fficient detail on how the fees were 
burred to justify the high costs. He 
10 Suggested records retrieval pro- 
dures in the department led to 

yher costs. 


'€ Commissioner informed the com- 
tinant that the Act and Regulations 
ulate a charge of $2.50 per quarter- 
lur for search and preparation time in 
ess of five hours. 


Further, the investigation produced no 
evidence to support the allegation that 
External Affairs’ inefficient record- 
keeping led to higher costs. The rec- 
ords requested were in missions abroad 
but were not part of the general financial 
records. They were kept under the con- 
trol of the ambassadors or high commis- 
sioners and therefore took longer to 
prepare and forward to Ottawa than 
would be the case for ordinary records. 


Based on the results of the investigation, 
the Commissioner was satisfied that 

the fees for processing the request 
were correctly calculated and reason- 
able, and that the time taken to prepare 
the records for release was reasonable. 


Fees Required in Advance 
File2.<287(3/3) 


Institution: External Affairs 
Complaint: Fees 

Finding: Not supportable 
Disposition: Dismissed 
Result: No action 


A third complaint was made by a journal- 
ist as a result of his request for access 
to records held by External Affairs. The 
complaint stated that there was no justi- 
fication in the Act and Regulations for 
External Affairs to demand payment of 
the fee within 30 days. 


The investigation revealed that a great 
deal of work remained to be done be- 
fore the records could be released to the 
complainant. 


There is nothing which specifically 
authorizes a demand for payment of 
fees within 30 days. However, the Act 
contains no prohibition against such a 
demand. The question is therefore 
whether the demand was unreasonable 
in the circumstances. 
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The Information Commissioner did not 
find it unreasonable for External Affairs 
to require the fee to be paid before the 
department prepared the records for 
release. 


Reasonable Fees 
File: 296(2/2) 


Institution. Revenue Canada (Taxation) 
Complaint: Fees 

Finding: Not supportable 

Disposition: Dismissed 

Result: No action 


When the department asked for a 
$324.25 fee to cover an access request, 
the complainant contacted the Commis- 
sioner’s office. 


The investigation confirmed that the 
department considered but refused the 
complainant’s request for a fee waiver. 
Furthermore, 33 hours were required 
to search and prepare the requested 
records, and with five free hours de- 
ducted, the resulting cost of 28 hours 
was $280. Photocopying charges 
amounted to $44.95, for a total of 
$324.25. 


The Commissioner told the complainant 
that the costs set out by the depart- 
ment were in line with subsections 11(1) 
and (2) of the Access to Information Act 
and section 7 of the Regulations. The 
complainant was invited to make repre- 
sentations but did not do so. 
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Reasonableness 


File: 321(2/2) 


Institution: Employment and Immigra: 
tion Canada 

Complaint: Fees 

Finding: Supportable 

Disposition: Resolution negotiated 

Result: Reduced in part 


The Commissioner received a com- 
plaint dealing with an estimate of fees 
the complainant considered excessive 
in relation to his request for informati¢ 
on Employment and Immigration 
Canada long-distance telephone calls 
in the Manitoba region. (See delay 
Sail (Ze) 


| 
The department estimated fees for 
search and preparation at $665 and tf 
cost to cover Government Telecom- | 
munications Agency charges (pro- | 
gramming and computer-run time) at 
$1,200. 


i 


As a result of meetings with officials | 
of Employment and Immigration | 
Canada, the Commissioner challenge: 
the search and preparation fees. This 
resulted in a reduction of $425. An 
accounting was also requested for tht 
Government Telecommunications 
Agency services fees. The reduction | 


of $889.46 was found to be reasonabl 


> Waiver Policy 


© 325 


titution: Agriculture Canada 

mplaint: Fees 

ding: Supportable 

position: Discontinued by 
complainant 

sult: No action 


2 Information Commissioner initia- 
‘this complaint when she dis- 

vered that the department had a fee 
iver policy that “when fees payable 
ed $25 (in addition to the applica- 

1 fee) then all fees will be collected”. 
» Commissioner felt that this policy 
ninated any exercise of discretion in 
nting fee waivers in individual in- 
aces and thus contravened the Act. 
wever, during the course of the in- 
tigation, it became apparent that a 
re global examination of the issue 

5 needed and this complaint was 
continued. A new investigation 

) the fee waiver policies of a number 
Bepartments was begun. 


iver When Released Delayed 
| 


» 328(2/2) 


i 

titution: Employment and Immigra- 
tion Canada 

= Fees 

ding: Supportable 

position: Resolution negotiated 

sult: Waived in full 


applicant complained that, during 
first visit to the Manitoba Region 
ice of Employment and Immigra- 
) Canada to examine documents 
uested, she was informed that fees 


for search, preparation and photo- 
copying would not be waived. She 
also reported that, during discussions 
with an official of the Manitoba office, 
she received incorrect information as 
to how costs were assessed and pay- 
ments made. 


As a result of the investigation, 
Employment and Immigration Canada 
informed this office that it was pre- 
pared to waive all search and prepara- 
tion fees because of inordinate delays 
in allowing access to the records (see 
delay 328(1/2). Officials also decided 
to waive photocopying fees as well if 
the complainant were interested in ob- 
taining copies of only a 100 to 150 page 
segment of the records. The depart- 
ment attempted to contact the com- 
plainant to inform her of the waiver but 
were unable to reach her. 


Fee Waiver Considered by Minister 
File: 340(1/2) 


Institution: Finance 
Complaint: Fees 
Finding: Not supportable 
Disposition: Dismissed 
Result: No action 


The applicant objected when the De- 
partment of Finance did not grant him a 
fee waiver requested on the basis that 
his research and subsequent publica- 
tion would be for public benefit. 


The investigation revealed that the 
Minister had personally considered the 
complainant's request but had not 
granted the waiver. 
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The Commissioner informed the com- 
plainant that the Act leaves fee waivers 
to the discretion of the Minister. The 
Minister had considered the request, 
and the Commissioner was satisfied 
that there was no evidence that the 
Minister had exercised his discretion 
unfairly. 


Estimate 
File: 349 


Institution: Supply and Services Canada 
Complaint: Fees 

Finding: Not supportable 

Disposition: Dismissed 

Result: No action 


An individual sent four requests to 
Supply and Services Canada seeking 
access to records concerning various 
aspects of the “Canadian Patrol Frigate 
Program”. He asked that each request 
be considered fully processed after five 
hours’ search time. 


The department informed the com- 
plainant that after five hours’ search 
time for each request, a total of 5815 
pages had been identified and the de- 
partment estimated a cost of $2,425 for 
processing. Supply and Services asked 
for a deposit of $1,212.50. 


The applicant complained about the fee 
estimate. 


The investigation established that a 
separate free five-hour search had been 
completed for each of the four requests 
and that the estimated fees were only 
for the time to prepare the records and 
did not include time to review the rec- 
ords for exemptions or exclusions. 
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The Commissioner found the assess- ; 
ment for each request to be reasonable 
and in accordance with both section 11 
of the Act and section 7 of the Regula- 
tions. 


Reasonable Fee Estimate 
File: 350 | 


Institution: National Defence 
Complaint: Fees 
Finding: Not supportable 
Disposition: Dismissed 
Result: No action 


The complainant made five access re- | 
quests to the Department of National 
Defence for records relating to various | 
aspects of the Canadian Patrol Frigate » 
Program. The requestor asked that eacl 
request be limited to five hours’ search 
time. 


The department asked for deposits of | 
$425, $85 and $625, being half of the | 
estimated fees for the preparation of the 
records in relation to three of the re- 
quests. This caused the complaint. 


The investigation revealed that the de- 
partment had identified 1,300 pages, 
423 pages and 5,500 pages in relation 
to three requests. Exemptions would be, 
claimed to the records and preparation 
time would be necessary in applying the 
severance principle. The assessments | 
were based on the best possible esti- 
mates and did not include time for re- 
viewing documents to determine 
whether they were exempt or excluded, 
nor the cost of any photocopies. 


| 
| 
| 
| 


The Commissioner was satisfied that 
the department's estimate of costs to 
prepare the records was within reason 
and correct in law. 


. 
| 


: For Preparation 


ie 351 
! 
stitution: Regional Industrial Expan- 
| sion 

ymplaint: Fees 

aiding: Not supportable 

sposition: Discontinued 

sult: No action 


ie complainant objected to the fees 
sessed by Regional Industrial Expan- 
’n for “preparation” required to re- 
ond to his access request. 


iring the free five-hour search request- 
by the complainant, the depart- 

ont estimated the fees for preparation 
‘the records at $50 and reproduction 
3s at $25. The complainant paid a 


} 


7.50 deposit as requested. 


ter the work was done, the depart- 
ant established that the actual fees 

r preparation were $10 and the fees for 
1otocopies were $11.50. 


ter the complainant reviewed the rec- 
ds, the department waived the $21.50 

» and, as the complainant did not want 
ditional copies, the department re- 
ided the $37.50 deposit. The com- 
iinant discontinued his complaint. 


fund of Application Fees 


e: 356(2/3) 

t 

stitution: Agriculture Canada 
ymplaint: Fees 

iding: Not supportable 
sposition: Dismissed 

‘sult: No action 


_—_————— eS 


The applicant sought a refund of his 
application fee for two separate re- 
quests because no information was pro- 
duced. He said he applied for the infor- 
mation in question because of “an early 
assertion by Agriculture Canada that 
such information did exist”. 


The Commissioner was satisfied that 
the department did not deliberately mis- 
lead the complainant about the exist- 
ence of information. Further, the 
Commissioner held that the application 
fee is intended to defray the costs of 
processing a request and Is appropriate 
even when no records are found. 


High Fee Estimate 
File: 362 


Institution: National Defence 
Complaint: Fees 

Finding: Not supportable 
Disposition: Dismissed 
Result: No action 


An access request to the Department of 
National Defence sought “all records re- 
lated to the sale of weapons, armaments 
and defence materials manufactured in 
Canada for the period January 1, 1982, 
to the present. This request includes all 
policy and analysis records in this area, 
as well as all correspondence between 
government departments”. The request 
also stipulated it was “to be considered 
fully processed after five hours of 
search time”. 


After changing the starting date from 
January 1, 1982, to January 1, 1983, at 
the request of the complainant, the de- 
partment notified the complainant that 
the five hours of search time provided 
free under the Act had been expended. 
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The department estimated the cost to 
prepare the requested records at 
$4,200. The complainant was asked for 
a deposit of $2,100 before the depart- 
ment would proceed with preparation of 
the records. This resulted in the com- 
plaint. 


The investigation revealed that, in the 
five hours’ search time provided free, 
the department had identified 144 files 
containing records relating to the re- 
quest. The application of severance 
would be necessary and there were 
many exemptions. The cost of $4,200 
was the best possible estimate of the 
time the department needed to prepare 
the records for disclosure and did not 
include time for reviewing documents 
to determine whether they were exempt 
or excluded, nor the cost of photo- 
copies. 


A review of the formula used to arrive 
at the estimated cost, together with a 
review of the records identified, resulted 
in the Commissioner advising the com- 
plainant that the cost estimate was 
reasonable. 


Reasonableness 
File: 395 


Institution: Public Archives Canada 
Complaint: Fees 

Finding: Not supportable 
Disposition: Dismissed 

Result: No action 


The complaint involved a fee of $41 
assessed by Public Archives Canada 
for copying records. The complainant 
paid a $25 deposit under protest, to 
continue the processing of his request. 
His letter complaining of the fees was 
received on June 13, 1985. This office’s 


acknowledgment dated June 14, 1985, | 
asked if he had requested a fee waiver 
from Public Archives Canada, and on 
July 9, 1985, a letter was received from 
the complainant stating he had not, as; 
Public Archives Canada had advised. 
him to complain to this office. | 
| 


The investigation disclosed that the 
Public Archives Canada charge for 
photocopying 65 pages at 10 cents per 
copy Is 15 cents per copy less than re- 
quired under the Regulations to the 
Access to Information Act. The Regula: 
tions allow fees for copying the 138 
microform images requested at 25 cent 
per image. The complainant's request 
required a 15-hour search for the rec- | 
ords. Although the first five hours are © 
not chargeable under the regulations, — 
every hour beyond five can be charged 
at $10 per hour. Public Archives Canad: 
waived the fees for the additional 10 
hours. 


The Commissioner found that the fees 
assessed by Public Archives Canada 
were within the bounds of the Access t 
Information Act and Regulations, and 
were reasonable, particularly bearing ir 
mind that some of the other fees had 
been waived. 


Fee Calculation 
File: 418 


Institution: National Parole Board 
Complaint: Fees 

Finding: Not supportable 
Disposition: Dismissed 

Result: No action 


Mter an exchange of correspondence 
n which an applicant was asked to 
jarrow the scope of his access request, 
‘fhe National Parole Board quoted a 
orice of $500 for copies of records 
about habitual offenders, dangerous 
offenders and persons detained in 
custody under Lieutenant-Governor’s 
warrants. The complainant thought 

hat the cost might be an overcalculation 
nd in any event was unfair. 


The investigation established that the 
records requested amounted to some 
2000 pages which, at 25 cents per page, 
would cost $500. 


| 
{ 


The Commissioner informed the com- 
dlainant that the fee quoted by the 
30ard conformed to the Access to In- 
formation Regulations, subparagraph 
7(1)(b)(i) which permits the govern- 
nent to charge a fee of 25 cents per page 
‘or photocopying. The complainant did 
jot challenge the calculations further 
out asked for a reduction in fees, which 
oecame the subject of another com- 


olaint. 
Fees Refunded 
File: 419 


nstitution: Agriculture Canada 
Complaint: Fees . 
-inding: Not supportable 
Jisposition: Discontinued 
Result: No action 


When the Department of Agriculture re- 
quested a fee of $72 for search, prepa- 
vation and photocopying charges in 
‘esponse to an access request, the com- 
dlainant contacted the Information 
Commissioner to ask for help in having 
the $72 fee reimbursed. 


Preliminary enquiries established that 
the complainant had not asked the de- 
partment for a fee waiver but that the 
department had considered a fee waiver 
because, with his cheque for the $72, 
the complainant had included a copy of 
his letter of complaint to the Information 
Commissioner. The department de- 
cided to waive the fee and the com- 
plainant’s cheque was returned to him. 
The complainant discontinued his 
action. 


Reasonableness of Deposit 


File: 455 

Institution: Regional Industrial 
Expansion 

Complaint: Fees 

Finding: Not supportable 

Disposition: Dismissed 

Result: No action 


The applicant complained when the 
Department of Regional Industrial 
Expansion (DRIE) asked for a deposit 
of $30 toward the costs of searching 
Cabinet discussion papers to respond 
to his request. 


The investigation indicated that the 
$30 covered the time already spent in 
excess of the five free hours to search 
for the requested documents. The $30 
also formed part of the total estimated 
searching fees that might be charged 
by DRIE. These fees, which were not 
expected to exceed $4,792.50, were 
calculated on the basis that an 
average of 35 minutes would have to 
be spent to locate each of the remain- 
ing documents that formed the access 
request. 


The Commissioner concluded that the 
$30 deposit asked for by DRIE was 
not unreasonable and was in 
accordance with subsection 11(4) of 
the Act. 


Cost Estimate Reasonable 
File: 458 


Institution: Transport Canada 
Complaint: Fees 

Finding: Not supportable 
Disposition: Dismissed 
Result: No action 


The complainant objected when the 
department advised him that 
searching his access request for 
Cabinet discussion papers would cost 
$950 for which they asked a deposit of 
$475. He believed that search fees did 
not apply to this type of application. 


The investigation revealed that the 
department did not stop the search 
process at the end of the five free 
hours. Instead, it completed the 
search so that it could identify the 
documents involved and make an 
accurate estimate of the required pre- 
paration time. 


The Commissioner informed the com- 
plainant that, given the number and 
size of the documents involved, the 
estimate of 100 hours of search time 
was reasonable and that, considering 
the hourly rate as set out in subsec- 
tion 7(2) of the Regulations, the esti- 
mated cost of $950 was appropriate. 
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Fees Calculated Correctly | 
File: 471(3/4) 


| 
| 
Institution: Secretary of State 
Complaint: Fees 
Finding: Not supportable | 
Disposition: Dismissed ! 
Result: No action | 

7 


The applicant objected to charges of 
$2,250 calculated by the Secretary of 
State for the records requested. 


The investigation established that the 
department had quoted charges solely 
for photocopying and not for search — 
and preparation. The Commissioner — 
found no evidence of deliberately in- 
flated costs. She also noted that the d 
partment had provided the complainar 
with the opportunity to examine the re 
ords in person or to narrow the reque: 
to reduce the cost. The department al: 
offered to make the records available | 
the complainant’s home province. 


The complainant also objected when — 
the department requested payment of 
deposit before a given date. The Com- 
missioner informed the complainant 
that he had only to ask for an exten- 
sion and it would be granted. An item: 
ized billing would be prepared as well 
if required. 


The Commissioner could find no fault 
with the department’s actions. 


ees Not Unreasonable 
ile: 518 


ystitution: Environment Canada 
complaint: Fees 

inding: Not supportable 
isposition: Dismissed 

esult: No action 


in individual complained about the 
‘e of $130 levied by Environment 
canada for reproduction of docu- 
ents dealing with a Minister’s ex- 


ense accou nts. 
i 


he complainant stated that the fee 
‘as excessive because the Minister 

ad indicated in the House of Com- 
sons that the documents would be 
jade public. Also, he suggested that 
xes should be waived because release 


f the record was in the public interest. 


{ 

he investigation revealed that by let- 
or of November 4, 1985, Environment 
‘anada offered to let the complainant 
aview the documents requested prior 
) deciding whether to pay the $130 
hotocopying fees. The complainant 
hose not to do so. 


‘he investigation also revealed that no 
harge was levied for time devoted to 
2arch and preparation of the docu- 
lents. 


he Commissioner informed the com- 
lainant that the amount charged to 
btain the documents in question was 
ot unreasonable. 


Estimate Reasonable 
Pies. 2527 


Institution: Revenue Canada (Customs 
and Excise) 

Complaint: Fees 

Finding: Not supportable 

Disposition: Dismissed 

Result: No action 


The complainant objected to fees of 
$300 for search and preparation and 
$437.50 for photocopying as charged 
by the department to respond to his 
access request for information on the 
Church of Scientology. He held that 
the fees were discriminatory and also 
that release of the information was in 
the public interest. 


The investigation revealed that Rev- 
enue Canada (Customs and Excise) 
spent 8.5 hours identifying files be- 
lieved to contain records within the 
scope of the request. Based on this 
initial search, the department esti- 
mated that an additional 25-30 hours 
would be required to complete the 
search and that 1,500 to 2,000 pages 
would have to be photocopied. The 
estimated costs were made up of 30 
hours at $10 per hour (which included 
preparation as well as search) and 1,750 
pages at 25 cents per page for photo- 


copying. 


Based on the results of the investiga- 
tion, the Commissioner was satisfied 
that the estimated charges were in ac- 
cordance with the Act. The investiga- 
tor suggested that the complainant 
ask the department to waive the fees 
and include any argument supporting 
his contention that the estimated fees 
were discriminatory and that release of 
the information would be in the public 
interest. 
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Reasonableness of Fees 
File: 528 


Institution: Finance 
Complaint: Fees 
Finding: Not supportable 
Disposition: Dismissed 
Result: No action 


The department estimated fees of $470 
for search and preparation in connec- 
tion with an access request for Cabinet 
discussion papers. The applicant had 
requested a fee waiver at the time of his 
application and the department indi- 
cated it would only consider a fee 
waiver once the relevant material had 
been thoroughly reviewed. 


The investigation disclosed that the 
department had already spent a total of 
47 hours to search for and retrieve ap- 
proximately 700 pages. After deduct- 
ing the first five free hours, a balance 
of 42 hours at $10 per hour, or $420 
could be charged in accordance with 
section 11 of the Act. The department 
also estimated that a further five hours 
would be required at $10 per hour to 
prepare the material for release. 


The Commissioner informed the com- 
plainant that the $235 deposit re- 
quested by the department was reason- 
able and that the estimate of $470 in 
fees for search and retrieval ($420) 

and preparation ($50) was in accord- 
ance with the Act. 


Reasonableness 
File: 552 


Institution: Energy, Mines and 
Resources 

Complaint: Fees 

Finding: Not supportable 

Disposition: Dismissed 

Result: No action 


The complainant objected to the fees 
Energy, Mines and Resources esti- 
mated in regard to his access request | 
concerning ministerial travel, andto — 
the denial of his request for a fee 
waiver. He had requested the waiver on 
the basis that the information should 
be public and freely available. 


The investigation revealed that the de- 
partment estimated that it would take 
one employee 37.5 hours to search 
files and prepare a summary of the re- 
quested travel expenses. Based on this 
the department advised the complain- 
ant of the estimated fees of 32.5 hours 
at $10 per hour and asked for a deposit 
of half the amount. The department did 
not propose to charge photocopying 
costs. 


The investigation further revealed that 
Energy, Mines and Resources has not 
developed a policy on fee waivers but 
follows the provisions of the Access to 
Information Act and the Treasury Board 
Guidelines. The latter state that the de- 
cision to waive fees should be made on 
a case-by-case basis, considering 
whether the information is normally 
made available without charge, the de- 
gree to which the general public bene- 
fits through the release of the informa- 
tion, the circumstances of the applica- 
tion, and the applicant’s reasons for 
seeking the information. 


ne Commissioner informed the com- 
ainant that he had not presented a 
»nvincing argument that the fees, 
presenting only a portion of the 

stual costs, should be paid from pub- 
» funds. The Commissioner was satis- 
bd that the estimated fee was in ac- 
»rdance with subsection 11(2) of the 
ict and subsection 7(2) of the Regula- 
DNs. 


lased upon a suggestion from the Of- 
be of the Information Commissioner, 
le complainant clarified his request. 
ne department discovered that rec- 
‘ds already existed within the Min- 
ter’s office to satisfy the request. 
nese records were released without 
large. 


lublic Interest 
ile: 576 


stitution: Environment Canada 
lomplaint: Fees 

inding: Not supportable 
isposition: Dismissed 

‘esult: No action 


ne applicant, a journalist, appealed 
vironment Canada’s denial of a fee 
laiver. The complainant stated that 
/e@ waiver was denied because the 
wspaper received monetary benefit 
‘om the material obtained. 


ne investigation showed that Environ- 
jent Canada’s policy is to decide such 
‘quests On a case-by-case basis and 

» consider whether the information is 
ormally made available without 

Narge, general public benefit obtained 
irough release of the information, 
hether the amount is less than $25, 

ad any other mitigating circum- 
ances. 


Although the department considered 
the monetary benefit to the newspaper, 
there was nothing to suggest that this 
was a major consideration in their de- 
cision to deny the waiver. 


Following a review of the department’s 
procedures, the Commissioner was 
satisfied that the complainant’s request 
was handled in a fair and proper man- 
ner under the Act. 


REGISTER 


No complaints were investigated rela- 
tive to the Register during the reporting 
period. 


MISCELLANEOUS 
Threefold Complaint 
File: 151 


Institution: Health and Welfare Canada 
Complaint: Miscellaneous 

Finding: Well-founded 

Disposition: Report to Minister 

Result: Corrective action 


A request to Health and Welfare Canada 
sought access to “the list, as of January 
30, 1984, of personal data sharing 
agreements signed or contemplated 
under paragraph 8(2)(f) of the Privacy 
Act”. | 


Health and Welfare Canada informed 
the applicant on February 13, 1984, that 
the department had difficulty interpret- 
ing the request and he supplied written 
clarification on February 14, 1984. On 
March 8, 1984, it requested a 30-day ex- 
tension beyond the 30-day statutory 
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limit. On April 13, 1984, three days 
following expiry of the extension, Health 
and Welfare Canada advised that it did 
not have any such agreements at that 
time nor were any contemplated. 


The applicant again contacted the de- 
partment and indicated that he en- 
countered “attitude problems” with two 
of the Access to Information Unit staff 
members. He submitted a follow-up 
access request on May 18, 1984, for the 
Same record, but clarified the request 
further by adding “...whether pursuant 
to section 8(2)(f) of the Privacy Act 

or not...”. At the insistence of the de- 
partment he paid a second application 
fee and then on June 1, 1984, com- 
plained to this office. The complaint 
was threefold: “a lack of information 
when records exist”, “a time problem” 
and “a flexibility problem in the case of 
my [the complainant] having to apply 
twice to Health and Welfare’. 


Following the investigation, the Com- 
missioner found that each aspect of the 
complaint was supportable. Many 
meetings were held with Health and 
Welfare Canada and correspondence 
was exchanged. During a meeting with 
the Deputy Minister, the interpretation 
of the access request dealing with 
personal data-sharing agreements was 
discussed at length. The department 
contended that data-sharing agree- 
ments under paragraph (8)(2)(f) of the 
Privacy Act could only refer to those 
reached after July 1, 1983, which was 
why the department required a second 
access request to establish what the 
complainant wanted. The Commis- 
sioner suggested to the Deputy Minister 
that there was no difference between 
the two access requests and suggested 
that Health and Welfare Canada might 
consider refunding the second appli- 
cation fee of $5. 
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| 
The complainant had informed Health. 
and Welfare Canada that he was awar¢ 
that personal data-sharing agreements: 
existed and had been entered into dur- 
ing the past 30 years. It was not until — 
after the second request that action 
was taken to search and retrieve these 
documents. An extension of 30 days — 
beyond the 30-day statutory limit was _ 
requested on June 25, 1984, after the © 
second access request was received by 
the department on May 30, 1984. The ~ 
complainant was notified that the re- — 
leasable documents were ready for ex- 
amination on August 8, 1984, nine days 
following the expiry of the extension. 1 
was drawn to the Deputy Minister's 
attention that, despite the contact be-— 
tween the Health and Welfare Canada | 
Access to Information Office and the 
complainant, the access request was 
not correctly interpreted until May 30, 
1984, 110 days after the initial request 
was received. 


There was no question that records 
existed and that release was delayed. 
The complainant had been required to 
apply twice for the record. Health and 
Welfare Canada had not considered re- 
funding the second application fee to 
the complainant and on February 1, 
1985, a letter was directed to the 
Minister, in accordance with subsectior 
37(1) of the Access to Information Act, 
recommending that a refund be made. 


The minister of National Health and 
Welfare, on February 28, 1985, advised 
that to avoid prolonging the affair, he 
had instructed that the $5 application b 
refunded. In doing so the Minister 
wished the record to note, 


‘.the Department does not agree 

ith your opinion that the second re- 

uest made by [the complainant] in 
May, 1984, for a copy of all personal 
data sharing agreements signed or 
contemplated prior to the Privacy 
Act coming into force on July 1, 
1983, was implicitly part of his Feb- 
ruary, 1984, request for a list of person- 
al data sharing agreements signed or 
sontemplated by National Health and 
Welfare under section 8(2)(f) of the 
Privacy Act.” 


) June 21, 1984, the complainant had 
ded an additional complaint con- 
ning the department's “poor atti- 

le”. This referred directly to inter- 
tion with staff members of the de- 
tment and was raised during a meet- 
iy with the Deputy Minister of National 
salth and Welfare. The Commissioner 
lieves that the complainant will not 
counter the same difficulties with the 
partment in the future. 


p Application Fee 


e: 289 


stitution: Great Lakes Pilotage 
Authority Ltd. 

Gmplaint: Miscellaneous 

Ading: Not supportable 

Isposition: Dismissed — 

»sult: No action 


‘preliminary investigation of this com- 
aint against Great Lakes Pilotage 
thority disclosed that the complain- 
it had not paid the initial application 
E , aS required under the Act. 


dus there was no authority under the 
st to investigate the complaint. 


Exemption of Headings 


File: 291(2/2) 

Institution: External Affairs 
Complaint: Miscellaneous 
Finding: Not supportable 
Dispositon: Dismissed 
Result: No action 


In addition to complaining about totally 
or partially exempted records, this com- 
plainant asked the Commissioner to 
consider “whether the department has 

a duty, on grounds of fairness and 
natural justice, to supply me [the com- 
plainant] with some sort of index to the 
material for which exemption is claimed. 
In the alternative to consider whether 
the Information Commissioner has a 
duty to see that such an index is supplied 
to a complainant after the Commis- 
sioner has made her findings on a com- 
plaint of this nature”. 


The Commissioner reported to the 
complainant that, in her view, the right 
to access under the Access to Informa- 
tion, Act, is to “information in records”. A 
“record” is a term defined in the Act and 
the reference is to existing records, un- 
less a record can be produced from ex- 
isting Computer programs. 


While government departments inter- 
ested in adhering to the principle of 
open government should, within reason, 
assist the requestor in finding informa- 
tion, there appears to be no statutory 
Obligation to create an index where one 
does not already exist. 
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The complainant referred to the U.S. 
case, Vaughn v. Rosen (484 F.2d 820 
(1973)) and suggested that Canada 
should follow the directives issued by 
the United States court, that is, to re- 
quire the government to produce an 
index to the records in dispute before 
the court. 


The Commissioner suggested that the 
Canadian Act requires that each docu- 
ment should bear an indication of which 
exemption has been applied, whether a 
passage or the whole document has 
been exempted. She also reported that 
as a matter of practice the Information 
Commissioner insists that complain- 
ants be given titles or headings of 
exempted pages or passages unless 
those headings are exemptable per se, 
provided the applicant accept the possi- 
bility of additional fees for little sub- 
stantial information. While this has 
caused at least one commentator to 
ridicule receiving blank pages with 

titles only, the Commissioner found that 
by providing these pages an access 
requestor could determine what had 
been withheld. This process of identi- 
fication and specific justification for 
each exemption slows down investiga- 
tions. She explained that the office must 
ensure that the record is annotated so 
that the requestor may identify the ex- 
empted passages and the reason for 
the exemption to be satisfied that re- 
leasable portions are not withheld. 
Accordingly she concluded that in com- 
plaints where her office is involved, it is 
already doing what the court in Vaughn 
v. Rosen expected the “special master’ 
to do. In this instance, however, the 
Commissioner found that the exemp- 
tions were properly claimed for the 
headings as well as for the text and 
thus the complaint could not be sup- 
ported. 


Mandate 
File: 304 


Institution: Energy, Mines and Resour 
Complaint: Miscellaneous | 
Finding: Not supportable 
Disposition: Dismissed 
Result: No action 


The complaint concerning the handlin 
of a request for records on “the Clan | 
Lake incident of June 22, 1960”, was 
over a telephone call to the complain- 
ant in which the caller was alleged to” 
have criticized the applicant for expec: 
ing so much effort for a five dollar fee 
The request had been received by 
Energy, Mines and Resources and 
transferred to the National Research 
Council. The investigation ascertained 
that the telephone caller was not a men 
ber of NRC staff and EMR acknowl- 
edged that one of its officers had con- 
tacted the complainant and the ex- 
change had become “more and more 
heated”. 


The Commissioner informed the com- 
plainant that EMR and the employee 
responsible had been told of the com- 
plaint. The Commissioner was satisfiec 
that preventive action had been taken 
but expressed doubt as to her authorit 
to entertain the complaint. 


No Mandate 
File: 310 


Institution: Transport Canada 
Complaint: Miscellaneous 
Finding: Not supportable 
Disposition: Dismissed 
Result: No action 
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ie complainant sought access through 
2 Department of Transport’s Van- 
uver office to records about aircraft 
gistered in the name of a consulting 

. He complained that he had been 
fused access to most of the requested 
cords. 


preliminary investigation revealed 

at the complainant had asked the de- 
tment to consider his letter as a re- 
iest for information pursuant to the 
scess to Information Act “should it be 
cessary’. The Vancouver branch of 

2 Department of Transport dealt with 
2 request informally, as the complain- 
it had not paid the $5 fee. 


ie Commissioner informed the com- 
ainant that she had no authority to 
vestigate his complaint until an offi- 
al request for access had been made. 


Authority to Complain 
ie: = 311 


stitution: Secretary of State 

»mplaint: Miscellaneous 

aiding: Not supportable 
position: Dismissed 

sult: No action 


person requested access to records 
iout the Translation Bureau as held 
‘Secretary of State. Another person 
eged that some of the records re- 
lested had been refused and that the 
timated photocopying fees were 
reasonable. 


hile a preliminary investigation was 
tried out, the complainant had not ob- 
ined authorization from the original 
Questor to act on his behalf and did 

%t make a formal request. Thus, the 
dmmissioner had no authority to in- 
stigate the complaint. 


Informal Request 
File: 332 


Institution: Employment and Immigra- 
tion Canada 

Complaint: Miscellaneous 

Finding: Not supportable 

Disposition: Dismissed 

Result: No action 


On February 20, 1985, an individual re- 
ported that she had not received a reply 
from Employment and Immigration 
Canada to her request for access. 


An investigation disclosed that the re- 
quest for access of October, 1984, had 
been informal and that a formal request, 
made in January, 1985, was being pro- 
cessed. In these circumstances, the 
complaint could not be supported. 


Agent 
File: 344 


Institution: Privy Council Office 
Complaint: Miscellaneous 
Finding: Not supportable 
Disposition: Discontinued 
Result: No action 


An individual requested access to the 
weekly list of Cabinet Ministers’ travel 
and engagements and was refused 
access by the Privy Council Office. 


A person other than the one who had 
made the request complained about the 
exemption. The Information Commis- 
sioner attempted to obtain confirmation 
by telephone or letter that the second 
person had authority to act [30(2)]. No 
authority was received and the com- 
plaint was abandoned. 


Complaint Too Late 
File: 9345 


Institution: Energy, Mines and 
Resources 

Complaint: Miscellaneous 

Finding: Not supportable 

Disposition: Dismissed 

Result: No action 


The complainant objected to an exemp- 
tion claimed by Energy, Mines and Re- 
sources. His letter dated April 18, 

1985, was actually received by our 
office on April 16, 1985. A preliminary 
investigation revealed that the request 
for access of March 1, 1984, was re- 
ceived by the department on March 2, 
1984. 


Section 31 of the Access to Information 
Act reads: 


“A complaint under this Act shall be 
made to the Information Commis- 
sioner... within one year from the 
time when the request for the record 
in respect of which the complaint is 
made was received.” 


The Commissioner had no alternative 
but to dismiss the complaint because it 
was filed too late. 


Limited Search Time 
File: 354 


Institution: Solicitor General 
Complaint: Miscellaneous 
Finding: Supportable 

Disposition: Resolution negotiated 
Result: Corrective action 
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A complainant filed five separate acce, 
requests for records concerning allege 
war criminals in Canada. Each reques' 
related to records compiled during, 
specified time periods from 1975to | 
1985. Each request asked the depart- . 

ment to terminate its search after five | 
hours. (Under the Act, the first five hou, 
of search time are at no cost to the | 
applicant.) | 


When the department informed the 

complainant that it would take up tos 
months to deal with his requests, he | 
complained that this extension of time 
was unreasonable. ) 


When the Commissioner questioned | 
whether the department had taken int 
account the limitation on the search | 
time, it informed the complainant that 
his access requests would be handleo 
within 30 days and provided him with é 
estimate of the costs involved. | 

/ 
Although the six-month extension ori- 
ginally assessed appeared to have ber 
due to an oversight, the requirements, 
the Act are nevertheless strict and the 


complaint was supportable. 
Allegation of Bias 
File: 356(3/3) 


Institution: Agriculture Canada | 
Complaint: Miscellaneous 

Finding: Supportable 

Disposition: Resolution negotiated 
Result: Corrective action 


—_ °° °° °° SS nS enaSsinnsssnscsssmsssssmsssaesssecs 


ne complainant had requested access 
.“records of denials of access to 
anadian meat inspection reports”, but 
as refused these records by the de- 
artment. In addition to complaints 
yout the exemptive grounds under 

e Act, he made allegations about 

jas and attitude towards information 
lease”, stating: 


“Agriculture assets that even if [such] 
information did exist, that such in- 
formation’s release is ‘misinforma- 
tion’ and clearly sides with the meat 
packing industry’s view of such in- 
formation release”. 


1e relevant file records indicated that, 
a letter to the complainant dated 

oril 16, 1985, the head of the Access to 
formation and Privacy Unit had stated: 


“Through conversations with officers 
of the Meat Hygiene Division, it is my 
understanding that the purpose of the 
reports is to point out deficiencies and 
therefore does not give a fair assess- 
ment of a plant's overall operations. 
As such there has always been con- 
cern that the media would misinter- 
pret reports and the public would be 
misinformed. Such misinformation 
would not serve the public and would 
probably be very damaging to indi- 
vidual plants and to the industry as a 
whole.” 


The Commissioner pointed out that the 
unit head had not characterized the re- 
quested information as “misinforma- 
tion”. The unit head was concerned that 
its interpretation and reporting by the 
media would be “misinformation” to the 
public, and was trying to be helpful in 
offering this explanation. The Commis- 
sioner did not agree that, just because 
the department had refused to disclose 
the requested record, this was evidence 
that it sided with the meat-packing 


_ industry in any improper manner. 


Receipt of Access Request 
File: 409 


Institution: Treasury Board 
Complaint: Miscellaneous 
Finding: Well-founded 
Disposition: Report to Minister 
Result: Corrective action 


This complainant had personally de- 
livered his access request to the access 
coordinator at Treasury Board June 28, 
1985, and received a written acknowl- 
edgement which stated the request was 
received July 2, 1985. He complained to 
our office because Treasury Board 
modified the receipt date of his re- 
quest. 


An investigation confirmed that the re- 
quest was received by the department 
June 28, 1985, and Treasury Board ad- 
vised the complainant that the date of 
receipt was restored to that date. 


The Commissioner informed the Presi- 
dent of the Treasury Board that the Act 
imposed time limits on government 
institutions which make it essential 

that precise dates be used to record re- 
ceipt of access requests. 
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Informal Request 
File: 420 


Institution: Employment and Immigra- 
tion Canada 

Complaint: Miscellaneous 

Finding: Not supportable 

Disposition: Dismissed 

Result: No action 


A complainant acting on behalf of a per- 
son who has requested records from the 
Department of Employment and Immi- 
gration wrote to this office when the 
request access to the records was 
denied. 


A preliminary inquiry established that 
the request had not been made formally, 
nor was the $5 fee submitted. 


As a result, there was no authority to 
investigate the complaint. However, the 
Information Commissioner furnished 
the complainant with access to informa- 
tion request forms and the name and 
address of the access to information 
coordinator at the Department of Em- 
ployment and Immigration. 


Cross-Matching 


File: 471(2/4) 

Institution: Employment and Immigra- 
tion Canada 

Complaint: Miscellaneous 

Finding: Not supportable 

Disposition: Dismissed 

Result: No action 
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The applicant objected when Employ- 
ment and Immigration Canada con- 
tacted another department for approvi 
before acting on an access request. T 
complainant called this tactic cross- 
matching and suggested that it was ci 
trary to the Act. 


The Commissioner informed the com- 
plainant that there is no prohibition | 
against such consultation under the | 
Access to Information Act. Under the | 
Treasury Board Access to Information: 
Act Guidelines, departments are re- | 
quired to consult other departments ir 
some instances. 


{ 


Estimate Informal 


File: 479 


Institution: Statistics Canada 
Complaint: Miscellaneous 
Finding: Not supportable | 
Disposition: Dismissed | 
Result: No action | 
This complaint involved a fee estimate 
of over $1,000 by Statistics Canada to 
provide the complainant with informa- 
tion requested. | 
Preliminary enquiries revealed that the 
complainant’s request was made in- | 
formally rather than under the Act. | 
Hence, this office did not have a | 
mandate to investigate the complaint. 


ese 


No Formal Request 
‘ile: 480 


nstitution: Royal Canadian Mounted 
| Police 

2omplaint: Miscellaneous 

‘inding: Not supportable 

disposition: Dismissed 

fesult: No action 


in individual complained when the 
3CMP refused access to a copy of Trea- 
ury Board minutes pertaining to the 
974 RCMP overtime package, on the 
iasis that the minutes constituted con- 
dences of the Queen’s Privy Council. 


\n investigator’s inquiries revealed that 
1e request had not been made under 
1e Access to Information Act. 


‘iS a result, the Commissioner informed 
1e individual that she had no authority 
) investigate the complaint. 


fransfer of Request 


- 


ile: 531 


stitution: Agriculture Canada 
romplaint: Miscellaneous 
‘inding: Supportable 

Jisposition: Resolution negotiated 
fesult: Corrective action 


\n applicant requested from Agriculture 
vanada all records since January 1, 
979, concerning the monitoring or re- 
iew by the National Farm Products 
Narketing Council (NFPMC) on the 
Ctivities of the national marketing 
gencies established under the Farm 
*roducts Marketing Agencies Act. The 
2quest included correspondence con- 
erning Council supervision between 


the department and either the NFPMC 
or the national marketing agencies. As 
well, the applicant requested records 
concerning the breadth of the NFPMC’s 
powers of review and its effect on the 
agencies’ quota, levy or pricing deci- 
sions. 


Agriculture Canada transferred the 
access request to the NFPMC on the 
basis that NFPMC had control of the 
records in question. The applicant com- 
plained about this transfer, as he had al- 
ready filed a similar request with the 
NFPMC. His request to Agriculture 
Canada was for documents not covered 
in the request to the Council. He asked 
that Agriculture Canada answer the re- 
quest. 


As a result of the investigation, Agri- 
culture Canada agreed to process the 
request. 


Consultations Legitimate 
File: 557(2/2) 


Institution: Consumer and Corporate 
Affairs 

Complaint: Miscellaneous 

Finding: Not supportable 

Disposition: Dismissed 

Result: No action 


A letter to the Commissioner stated: 


“It does not appear justified for one 
government department to dictate 

to another whether or not docu- 
ments should be disclosed. Once the 
department subject to the request 
has reached its conclusions on dis- 
closure, that should end the 

matter ...”. 
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The investigation revealed that on 
October 31, 1985, the applicant asked 
Consumer and Corporate Affairs for 
records on potential free trade between 
Canada and the United States. On 
November 21, 1985, the department in- 


voked an extension of up to 30 days for 


consultations and review of the large 
number of records. On December 20, 
1985, the department telephoned the 
complainant regarding a further exten- 
sion. On January 6, 1986, the Depart- 
ment of Consumer and Corporate Af- 
fairs advised the complainant that the 
documents were available but, at the 
request of the Department of External 
Affairs, the records would not be re- 
leased prior to consultation. 


The Commissioner informed the com- 
plainant that the Act provides for an 
extension of time for consultation be- 
tween departments so that there is 
some consistency in the release of 
federal government records. While a 
complaint about a second extension of 
time was well-founded (See delay 
557(1/2), this complaint was dis- 
missed. 
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No Mandate to Investigate 
File: 600 
Institution: Employment and Immigra: 
Canada 

Complaint: Misceilaneous | 
Finding: Not supportable | 
Disposition: Dismissed 
| 

' 


Result: No action 


A lawyer informed the Information 
Commissioner that he believed some- 
one had applied for immigration rec- | 
ords of a client under the Access to | 
Information Act and pointed out that | 
disclosure was prohibited under the | 
Act pursuant to section 19 (personal ir 
formation) and section 17 (threat to thi 
safety of an individual). He asked that | 
we consider the matter as a complaint. 
The Commissioner advised the com- | 
plainant that the matter appeared to be 
one in the jurisdiction of the Privacy 
Commissioner. The complainant and | 
the Information Commissioner con- | 
tacted officials in the Privacy Commis-' 
sioner’s Office to verify that they had | 
received the letter also and were pre- | 
pared to respond. | 

j 
The Commissioner told the complain- | 
ant that her Office was not permitted ti 
declare whether an access request hac 
been made to his client's immigration | 
file. However, even if an access reques 
was made, the Commissioner did not — 
think that section 30 of the Act gave hi 
authority to receive and investigate a 
complaint to prevent disclosure of a 
requested record. 


eS sSsessnssnshnenssesesrsnseesesecs 


hird Party Procedures 


LLL a ee 


ction 28 of the Access to Information 
st provides that when the government 
ends to disclose a record in response 
an access request but has reason to 
lieve that the record might contain 
ide secrets of a third party, confiden- 
| business information or information 
2 disclosure of which could have an 
verse material effect on a third party, 
must notify that third party in order 
receive its representations about 
closure. 


third party may be any person, group 
persons or organization that is not 
elf a federal government institution 
der the Act. 


ie third party notice procedures are 
atively formal and the timeframes 

> tight. A third party notice must be 
fen within 30 days after the access 
juest is received, or within an ex- 
ided time period if one has been set. 
ie third party has 20 days after the 
tice is given to make representations 
the government, and the government 
Ist make its decision about disclosure 
thin 30 days after the notice has been 
len. 


he government decides to disclose 

» record in question it must immedi- 
ly notify the third party of that deci- 
n and the third party then has 20 

YS to file an application with the 
deral Court for review of the matter. 
€ requested record will otherwise be 
closed. 


Informal Consultations 


Under section 9 of the Act the govern- 
ment may extend by a specified period 
the time limit to respond to an access 
request if consultations are necessary to 
comply with the request. 


This provision is not limited to consulta- 
tions within the government. 


In some cases, the government has 
used this provision to consult with a po- 
tential third party intervenant, rather 
than send out formal third party notices 
under section 28. This practice is 
desirable in one respect: it can be used 
as a quick means of determining if there 
are grounds for refusing disclosure 
under section 20 of the Act and in some 
instances the third party may even give 
its consent to disclosure. 


However, the practice does not give the 
third party its formal right to make repre- 
sentations and to apply to the Federal 
Court for an order prohibiting dis- 
closure. Such informal consultations 
may also leave the government depart- 
ment open to the criticism that by setting 
its own time limit to complete the con- 
sultation process it creates a dilemma in 
cases where the third party issue is not 
resolved: whether to disclose the record 
anyway (and meet the time limit) or con- 
tinue the consultative process and run 
afoul of the time limits. 


By following from the outset the third 
party notice procedure under section 
28, the government is forced to make 

a decision quickly, but at least the third 
party has the right to bring the case be- 
fore the Federal Court. 
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Silence is Not Necessarily Consent 


The Information Commissioner was in- 
clined to recommend disclosure in a 
complaint concerning the government's 
refusal to disclose the lease expiry dates 
of privately-owned properties occupied 
by the federal government. However, 

as required under the Act, she first con- 
tacted the property owners who might 
be affected by such disclosure to seek 
their representations. 


All of the property owners objected to 
disclosure but with varying degrees of 
intensity. For example, one owner simply 
said “We do not give our permission to 
disclose”, while another's representa- 
tives appeared before the Commissioner 
and presented detailed arguments 
against disclosure. 


Ultimately, the Commissioner supported 
the government's decision not to disclose 
details of any of the leases on the ground 
that the competitive position of each of 
the third parties would be prejudiced. 


Although some of the third parties were 
less vocal than others and their repre- 
sentations against disclosure, if taken 
alone, might not have been convincing, 
the Information Commissioner found 
that the arguments raised by one were 
relevant to all. 


Contact Only If Commerciai 
Injury Likely 


In a case reported in the 1984-85 Annual 
Report (Exemption — 1.84-98) the 
Department of Veterans Affairs refused 
to disclose personal information about 
an individual who had been exposed to 
atomic radiation. However, since the 
individual had earlier both sought and 
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received considerable public attention: 
concerning his pension application, th: 
Commissioner thought he may conser! 
to disclosure under the Access to Info) 
mation Act. There is no procedure un¢ 
the Act requiring either the governmer 
or the Information Commissioner to | 
contact a third party about disclosure | 
except as set out in section 20, which | 
deals with possible commercial-type | 
injury from disclosure. As a result of th 
investigator's intervention the depart- | 
ment consulted with the individual anc 
received his consent to release the re-| 
quested record, satisfying the complaii 
ant. Had this not occurred, it is doubtf; 
whether the Commissioner, given the | 
requirements that investigations be co. 
ducted in private, could legitimately | 
contact the third party where the effec 
of disclosure were non-commercial in | 
nature. ! 
lronically, while third party procedures 
under the Act can be instituted only in’ 
the specific commercial circumstances 
described, nothing in the Act restricts | 
the third party, once contacted, from | 
raising any legitimate objection to dis- 
closure. For example, a third party cor 
tacted about the intended disclosure 0: 
possible trade secrets could success- | 
fully argue that the records are not tra 
secrets but should be withheld from 

access because their disclosure could | 
compromise the defence of Canada Oo! 
an allied state. | 


Multiple Third Parties 


In a case reported in the 1984-85 Annt 
Report (Exemption - |.84-139), the 
possibility existed that almost 57,000 
persons would have to be contacted tc 
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etermine whether they had any objec- 
on to the disclosure of information re- 
ted to urea formaldehyde foam insula- 
on in their homes. (Ultimately the com- 
aint was disposed of without having to 
ontact all of these third parties.) Under 
ction 28 of the Act, the government is 
quired to give notices in writing to 
very third party and to receive repre- 
sntations in writing or orally. 


nder section 35, the Information Com- 
issioner is simply required to give “a 
asonable opportunity to make repre- 
sntations” to third parties. It is not clear 
hether notices through mass media — 
r example notices in major news- 
apers across Canada — would consti- 
te third party notices within the 
eaning of the Act. Similarly it is not 
ear whether representations could be 
2ard through a procedure in the nature 
a class action. 


another case currently under investi- 
ation (but not involving section 28 third 
irty notices) details were requested on 
veral hundred properties. The Infor- 
ation Commissioner randomly selec- 
d a small number of these properties 
r detailed scrutiny to determine, ona 
eliminary statistical basis, whether 

ere appeared to be merit in carrying 

€ complaint further. A similar random- 
impling approach might be considered 
r representations from third parties. 


an a Third Party Complain to the 
formation Commissioner? 


le Information Commissioner has 

‘en informed of an application by a 
ird party who asked the Federal Court 
Prohibit a government department 


from disclosing a record requested 
under the Act until the third party could 
file a complaint with the Information 
Commissioner and have her deal with it. 


Subsection 30(1) of the Act lists matters 
on which the Commissioner can receive 
and investigate complaints (refusal of 
access, unreasonable fees, time delays, 
and so on.) The provision allows com- 
plaints “in respect of any other matter re- 
lating to requesting or obtaining access 
to records under this Act.” It can be 
argued that the Commissioner has juris- 
diction (and may be required) to deal 
with a complaint from a third party con- 
cerning an access request that has been 
made for information where disclosure 
may affect that third party in some way. 


It is difficult to oppose such a concept in 
principle since the Information Commis- 
sioner may, when handling a complaint 
from a requestor, contact a third party 
and mediate the dispute. Why should 
this not also work the other way around? 
Yet the general requirement that investi- 
gations be conducted in private appears 
to prohibit the Commissioner from con- 
tacting the requestor where a complaint 
has been filed by the third party. The 
concept is not addressed in the legisla- 
tion. 


Furthermore, the Commissioner is of the 
view that a conflict of interest may arise 
if a complaint from a third party is 
accepted as it would then become im- 
possible to accept a complaint from the 
requestor who may have asked for the 
records in the first place. 
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Federal Court Review 


Court Cases Commenced by the 
Information Commissioner 


Since the inception of the Access to 
Information Act, the Commissioner has 
taken only a few cases before the Federal 
Court and has not intervened in cases 
commenced by other parties. Critics 
have suggested that the Information 
Commissioner should take a more active 
role. 


The Act requires that in every case 
where the government has refused to 
disclose a requested record, or part of 
a record, the Information Commissioner 
must inform the complainant of his or 
her right to judicial review by the Federal 
Court. This information is provided 
whether or not the Commissioner con- 
siders the complaint to be justifiable. 


Each time the Commissioner has recom- 
mended that the government disclose a 
record, or part of a record, and the 
matter has not been resolved, the Infor- 
mation Commissioner has told the com- 
plainant that with his or her consent, she 
would be prepared to file an application 
for a judicial review by the Federal 
Court. The Commissioner is also pre- 
pared to intervene in any case where our 
office’s specialized knowledge of the 
Act or our ability to review the disputed 
records would be of assistance to the 
Court. This offer includes cases where a 
complaint has been dismissed by the 
Commissioner but an important point of 
law has been raised. The Commissioner 
considers it within her mandate to bring 
before the Federal Court a case where 
an issue of statutory interpretation of 
the Act is involved. 


Three cases were initiated by the 


Information Commissioner during this 
reporting period. 
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Information Commissioner v. 
Chairman of the Canada Radio- 

Television and Telecommunica- 

tions Commission (Federal Court 
No. T-707-85, Filed April 10, 1985) 
Application dismissed February 28, 
1986 


| 
: 
| 
| 
| 
| 
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| 

| 
This was an application under para- | 
graph 42(1)(a) of the Act. The dispute | 
in this case was over the use of para- | 
graph 21(1)(b) to exempt minutes of — 
any meetings of the Executive | 
Committee of the CRTC which led to | 
the published final decision CRTC 84- 
214. Despite a recommendation for 
disclosure, subject to any other appro- 
priate exemptions under the Act, the © 
CRTC would not disclose any portion 
of the requested record. With the con- 
sent of the complainant on April 10, — 
1985, the Commissioner filed an appli- 
cation for judicial review by the | 
Federal Court. 


The case was heard on September 12, 
1985. Judgement was pronounced on 
February 28th and the application by th 
Information Commissioner was dismis- 
sed with costs. No appeal was taken 
from this order. 


Mr. Justice Jerome held that the minute 
of the executive committee meetings 
fell within the exemption set out in paré 
graph 21(1)(b) and that there was no 
ambiguity in its language. 


As well, he found that the exception in 
paragraph 21(2)(a) requiring disclo- 
sure of records containing an account 
of, or statement or reasons for, a de- 
cision made in the exercise of a 
discretionary power did not apply to 
preparatory notes or communica- 
tions, but only to final Reasons for 


Decision by the CRTC. He also held 
that there was no difference between 
the French and English versions of 
Section 49. 


The Court then held that once it de- 
termined a record to fall within the 
class of records referred to in sub- 
section 21(1) the applicant’s right to 
disclosure becomes subject to the 
head of the government institution’s 
discretion to disclose it. Furthermore, 
Mr. Justice Jerome held, the Federal 
Court, in such circumstances, will not 
review the exercise of discretion by 
the head of a government institution 
once it is determined that the record 
or file falls within the class of records 
exempted from disclosure. 
Information Commissioner v. 
Minister of Employment and Immi- 
gration (Federal Court No. T-2606- 
85, Filed December 2, 1985) 

An individual had requested a copy of 
portions of the Canada Employment and 
emigration Commission’s “Immigra- 
tion Manual IC (Immigration Classi- 
fied)”. After three months he was in- 
formed by CEIC that certain words, 
phrases and in some instances para- 
graphs would not be disclosed by virtue 
of subsection 15(1) [disclosure injurious 
to the conduct of international affairs, 
the defence of Canada or any state allied 
or associated with Canada, or the detec- 
tion, prevention or suppression of sub- 
versive or hostile activities . . .] and para- 
graph 16(2)(a) [information that could 
facilitate the commission of an offence, 
including information on criminal meth- 
Ods or techniques]. A complaint was 
filed with our office but the investigator, 
despite repeated attempts, was unable 
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to obtain answers to questions about the 
Class of information exempted or the 
injury foreseen by release. As a conse- 
quence, a formal recommendation for 
disclosure of the exempted portions of 
requested records was made to the 
Minister. 


The Minister’s response shed no light 
on the exemptions but made it clear 
that disclosure would not be made. As a 
result, the Information Commissioner, 
with the consent of the complainant, 
applied for judicial review of the matter 
by the Federal Court. 


As of March 31, 1986, pending comple- 
tion of direct discussions between the 
complainant and the department, the 
case had not been set down for hearing. 


Information Commissioner v. 
Minister of Fisheries and Oceans 
(Federal Court No. T-2687-85, Filed 
December 11, 1985) 


The complainant had originally asked 
for copies of all applications requesting 
permission under the Seal Protection 
Regulations to gain access to the seal 
hunts from 1975 to 1983. The Depart- 
ment of Fisheries and Oceans refused to 
disclose any of the requested records, 
citing subsection 19(1) of the Act which 
prohibits the disclosure of personal 
information. 


A complaint was filed with our office and 
we agreed that the department was re- 
quired to refuse disclosure of applica- 
tions where permits were not granted. 
However, in those cases where permits 
were ultimately granted we believed that 
the applications were not protected from 
disclosure, since the definition of 
“personal information” for the purposes 
of subsection 19(1) of the Act does not 
include... 
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“information relating to any discre- 
tionary benefit of a financial nature 
including the granting of a licence or 
permit, conferred on an individual, 
including the name of the individual 
and the exact nature of the benefit.” 


The department's position was that seal 
hunt visitor's permits are not discretion- 
ary benefits of a financial nature and 
therefore remain protected from dis- 
closure under the Act. 


Our office felt that the addition of the 
words “including the granting of a 
licence or permit” was intended to bring 
information regarding licences or per- 
mits within the rule and require disclo- 
sure of them regardless whether the 
licence or permit is itself considered a 
discretionary benefit of a financial 
nature. In fact, if the provision were in- 
tended to apply only to licences or per- 
mits which constitute discretionary 
benefits of a financial nature, there 
would be no need to mention licences or 
permits at all. 


The Commissioner's Office also felt it 
arguable that the visitor's permits are 
benefits of a financial nature since they 
would be worth money to, or could assist 
in the generation of income by, those re- 
ceiving them. 


The department objected to both argu- 
ments, and reiterated its refusal to dis- 
close. 


With the consent of the complainant, an 
application was made to the Federal 
Court for judicial review. As of March 31, 
1986, no hearing date had been set. 
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Third Party Actions to Block 
Disclosure 


Under the Access to Information Act ti 
Information Commissioner is given spi 
cial status as a potential intervenant ir: 
any court application commenced by 
person who has been refused access ° 
a record or by a third party seeking te 
prevent disclosure of a record. Under | 
paragraph 42(1)(c) the Information — | 
Commissioner may, with leave of the | 
Court, appear as a party. : 
However, no request has yet been mai 
by a litigant for the Information Comn 
sioner to become a party to court pro. 
ceedings. The reasons are probably | 
twofold. First, there is no provision in. 
the Act which requires anyone to advi 
the Commissioner of Court proceed- . 
ings and this may cause non-govern- | 
ment parties to conclude that the Info 
mation Commissioner's involvement is 
inappropriate or not normal. Second, | 
non-government parties initiating , 
Federal Court proceedings in almost f 
instances have a lawyer representing | 
them or are themselves knowledgeabl 
about the Act and may feel that they ; 
have no need to involve the Informatie 
Commissioner. | 
The Information Commissioner's Offic 
has been reluctant to intervene where 
legal counsel has been retained by bc 
sides to a dispute. Yet developments | 
the Piller Sausages and related cases. 
have caused us to wonder whether wi 
ought to take a more active interventio 
ist role, particularly where third partie: 
are seeking to enjoin the government 
from disclosure of records and the gc 
ernment institution is in the position ¢ 
defending a decision to disclose recor 
where the propriety of disclosure init 
ally was in doubt. 


ler Sausages and Delicatessens 
>. v. The Minister of Agriculture 
d Information Commissioner 
ederal Court No. T-1024-85, Filed 
ay 10, 1985) 


is case is one of 13 applications filed 
h the Federal Court pursuant to sec- 
n 44 of the Access to Information Act 
an order prohibiting the disclosure 
meat-packing inspection reports. 


e dispute arose when a journalist 
mplained that the Department of Agri- 
ture refused to disclose copies of 
at-packing inspection reports on the 
yunds of paragraph 20(1)(c) of the Act 
sause disclosure could result in 

terial financial loss or gain or preju- 

ie the competitive position of a third 
‘ty of the Act. 


> Information Commissioner's investi- 
ion tentatively concluded that the 

i health interest in disclosure clear- 

dutweighed in importance any injury 

ich might result to the third party com- 

es involved. She contacted these 

d parties as required under the Act 

jive notice of her intended recom- 

: dations and invited them to make 

resentations about disclosure. 

lumber of companies responded but 

ed to pursuade the Information Com- 

sioner that the inspection reports 

uld be withheld. A recommendation in 
ur of disclosure was accepted by the 
lister of Agriculture. Subsequently 

he parties were advised of the gov- 


ment’s intention to disclose and in- 
ned of their rights to apply to the 
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Court for an order prohibiting disclo- 
sure. The Piller case is the first of 13 re- 
lated cases which were filed with the 
Federal Court between May 10 and July 
30, 1985. The Information Commis- 
sioner is now considering whether to 
apply to intervene in any of these cases. 
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Relationship to the Privacy Act 


a 
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Since both the Access to Information 
Act and the Privacy Act create parallel 
rights of access to government records, 
subject to generally parallel exemptive 
provisions, problems and interpreta- 
tions of one Act may have implications 
for the other. For example, precisely the 
same under each Act are the ability of 
provincial governments to bar dis- 
closure of records provided to the 
federal government, the treatment of 
records classified as Cabinet confi- 
dences, and the jurisdiction of the 
Federal Court to review decisions to 
exempt records from disclosure. 


In addition to these shared features, 
there is a complex inter-relationship be- 
tween the two statutes concerning per- 
sonal information, which is defined in 
the Privacy Act and, for the purposes of 
the Access to Information Act, is general- 
ly exempt from disclosure. 


The Privacy Act is more than a code for 
access to and use of personal informa- 
tion. The Privacy Act restricts the use of 
personal information within the federal 
government and prohibits its disclosure 
except under prescribed circumstances. 
As a consequence, every time a com- 
plaint is filed with the Information Com- 
missioner about the non-disclosure of a 
record, or a portion of a record, on the 
ground that it contains personal infor- 
mation, there is tension between the 
right of the requestor under the Access 
to Information Act and the right of the 
individual under the Privacy Act to have 
his or her privacy protected. 
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Subsection 19(1) of the Access to Infor 
mation Act, which prohibits the disclo- 
sure of personal information, is one of | 
the most frequently invoked exemptive | 
grounds and also one of the most fre- | 
quent subjects of complaints to our 
office. | 
There are, of course, cases where it is | 
the personal information which the ap- 
plicant wishes to obtain but which the | 
department, under the Privacy Act (ani 
section 19 of the Access to Informatio. 
Act) is required to protect from disclo-| 
sure. Almost all of the disputes about — 
the disclosure of personal information | 
have arisen from the definition of that | 
term in section 3 of the Privacy Act: | 
“Bersonal information” means infor- 
mation about an identifiable indi- 
vidual that is recorded in any form... 
This open-ended definition sets out nit 
items of information which are include 
within its meaning. It also sets out eigh 
categories of information which, for th: 
purposes of the Access to Informatior 
Act, are not included within the meanin| 
Determining what is personal informa- 
tion is relatively easy compared to the, 
task of determining what, specifically, | 
not subject to protection from | 
disclosure. 
In several cases requestors under the 
Act have asked the Bank of Canada fc 
details of unredeemed Canada Saving: 
Bonds or unclaimed bank accounts. Ir 
formation about an individual who has: 
been dead for more than 20 years is Nn 
protected from disclosure as personal : 
information but the Information Com- 
missioner found that it would be un- — 


reasonable to expect the government ° 
| 
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look into every account to determine 
whether the subject individual has been 
dead for more than 20 years. On the 
other hand, in another case dealing with 
records involving individuals who would 
have been in their 30’s about 65 years 
ago, the Information Commissioner re- 
jected the suggestion that the records 
could be withheld as personal informa- 
tion unless the government could show 
that the individuals were alive 20 years 
ago. 


Under the Access to Information Act, rec- 
ords are not subject to the personal in- 
formation exemption when they relate to 
a discretionary benefit of a financial 
nature conferred on an individual. In 
some cases, our office has had to ex- 
amine the granting procedure in detail to 
determine whether it is discretionary or 
an entitlement under a statute. In other 
cases it has been necessary to deter- 
mine whether there really was a benefit 
conferred — that is, something which 
the recipient did not pay for or which 
was received at substantially less than 
its fair market value as a result of the 
-— of some discretion. 


To complicate matters, the Access to 
Information Act permits the disclosure 
of personal information where, in the 
opinion of the head of the government 
institution, the public interest in disclo- 
Sure clearly outweighs any invasion of 
Privacy that could result from disclosure. 
While the Information Commissioner 
may, by way of a recommendation, con- 
vince the government institution that 
disclosure of certain personal informa- 
tion is warranted, the head of the institu- 
tion is required to notify the Privacy 
Commissioner about the disclosure (in 
advance, if practicable) and the Privacy 
Commissioner may, if he deems it ap- 
propriate, notify the individual who is 

the subject of the record. 
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Section 71 of the Access to Information 
Act states that by July 1, 1985, each 
government institution must provide a 


reading room at its headquarters (and at 


its regional offices where practicable) 
where the public may inspect manuals 
used to carry out those programs or 
activities which affect the public. 


Making manuals available is intended to 
open up the institution's internal opera- 
tions and the mechanics of its decision- 
making to public scrutiny. 


These manuals, along with an Access 
Register describing all manuals used by 
employees of each government institu- 


tion [5(1)(c) of the Act], should enable a 


citizen to clearly identify the records he 
wishes to request under the Access to 
Information Act. 


This office has conducted a study of 
whether 51 of the 186 departments and 
agencies subject to the Act have met 
this requirement. 


The study found that all but one govern- 


ment agency (the Canadian Security 
Intelligence Service) reported having 
proper facilities, namely, a reading 
room, library, meeting room or board 
rooms. One agency reported using its 
Chairman’s office. The Security Service 
reported using the reading room of its 
Ministry. 


The vast majority of those government 
institutions also have manuals used in 
carrying out programs or activities 
affecting the public. 
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Reading Rooms and Manuals 


Important exceptions are the National 
Museums of Canada, the Canadian 
Security Intelligence Service, the 
Canada Labour Relations Board and th 
Canada Council. 


The Department of Science and Tech- 
nology and the Canadian Radio-tele- 

vision and Telecommunications Com- 
mission state that they have no manual! 
as defined by section 71 of the Act. 


The Privy Council Office reading room 
reportedly used on a regular basis, but 
the reading rooms of other governmen 
institutions in this study are used rarely 
if ever. 


Consultation or requests for manuals — 
were scarce, which may mean that the 
Canadian public is unaware of this prov 
sion of the Act. This office has receive 
only one complaint dealing with manua 
and facilities where the public may in-) 
spect them. 
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lublic Appearances 


he Information Commissioner accepts 
vitations to speak whenever possible 
1d welcomes the opportunity to 

Jdress students, professionals, journal- 
ts and public officials at home and 
oroad to explain her unique mandate. 


etween April 1, 1985, and March 31, 
386, the Information Commissioner 
Jdressed audiences in Canada, New 
ealand, and Washington, San Francisco 
1d Virginia in the U.S.A. 


uring her talks, the Commissioner ex- 
lains the history of the legislation and 
ow it works. Whenever feasible, she 
ivites the audience to participate in 
)le-playing. . 


Ine of the international events the Com- 
lissioner addressed during 1985 was a 
Ommunications Symposium in San 
rancisco, California, called WORLD- 
OM ’85. She spoke to government and 
usiness leaders from 24 countries who 
ad met to discuss new market needs 

nd policies in the computer field in 
urope and North America. 


he also joined a panel on international 
erspectives on Freedom of Information 
the American Society of Access Pro- 
sssionals in Washington, D.C. 


Ss amember of the International 
mbudsman Consultative Committee, 
1e Commissioner attended a meeting 
eld by the Australian Ombudsman to 
lan the 1988 international meeting of 
mbudsmen. 


At the same time, she accepted an invi- 
tation to speak to audiences during a 
week's stay in Wellington, New Zealand, 
as a guest of the Deputy Prime Minister, 
Geoffrey Palmer. — 


She addressed the Wellington District 
Law Society, the New Zealand Com- 
merce Commission, the Victoria Uni- 
versity Law Faculty and the New Zealand 
Law Society. She also spoke with the 
Secretary of Justice, S.J. Callahan, and 
his officials, the Deputy Prime Minister 
and the chairman and commissioners 
of the State Services Commission, as 
well as addressing the New Zealand 
Information Authority and the New 
Zealand Ombudsmen. The Commis- 
sioner ended her visit by speaking in 
French to students in two classes of an 
all girls’ school. 


The Transnational Data Report invited 
Ms. Hansen to speak to representatives 
of more than 30 countries on the subject 
of legal and social issues in data access, 
at a conference held in Williamsburg, 
Virginia. 


In Canada, she addressed the Manitoba 
Legal Aid Society and the Special Li- 
braries Association, in Winnipeg and in 
Montreal. She spoke to a chapter of 
Investigative Journalists in Calgary and 
at their national meeting in Vancouver. 


In January 1986, she gave five lectures 
during a three-day visit to Victoria Uni- 
versity. 
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In Ottawa, the Commissioner spoke to 
the Association of Professional Social 
Workers, the Community Information 
Centre and employees of Systemhouse, 
a software company. She also addressed 
several groups of legislative and re- 
search assistants to Members of 
Parliament who wished to better under- 
stand the Act. She spoke as well to the 
Canadian Association for Information 
Science, the Forum for Young Canadians 
and at a seminar for Career Advance- 
ment for Women in the Public Service. 


The Commissioner has been a regular 
lecturer for the Career Assignment Pro- 
gram (CAP) and for the Centre for 
Executive Development senior mana- 
gers’ course in Touraine, Quebec. She 
has also been a guest lecturer at Carle- 
ton University in Ottawa. 


She has spoken to the Access Coordina- 
tors’ Association and at the Justice Con- 
ference on Access and Privacy. 


One of the Assistant Commissioners, 
Bruce Mann, has also given speeches on 
the Act. He addressed the Association 
of Research Libraries at its annual meet- 
ing in Washington. As well, he spoke at 
the Insight Educational Services Con- 
ference on Access to Information in 
Toronto. 


Assistant Commissioner George 
Hamelin spoke on access to informati 
at the Senior Managers’ course at ng 
Centre for Executive Development in 

Touraine, Quebec. 


ffice Operations 


1e Offices of the Information and 
ivacy Commissioners together consti- 
te a department for the purposes of the 
nancial Administration Act, and each 
ommissioner has the status of a deputy 
vad under the Public Service Employ- 
ent Act. Having to meet the obligations 
id responsibilities of a full department 
aces a considerable burden on the 
fice and its limited resources. 


e Information Commissioner’s Office 
prises the Commissioner, two 
sistant Commissioners, legal counsel, 
e director of Complaint Investigations, 
jht investigators (two of whom joined 
2 staff on October 15, 1985) and an 
ministrative assistant to the Commis- 
ner. There are five support staff. 


rporate Management, including 
lancial, personnel and communica- 
ins officers, is shared with the Office 
the Privacy Commissioner. 


) better serve all regions of Canada, 

2 telephone switchboard is open and 
least one investigator is available from 
30 a.m. to 6:00 p.m. (Ottawa time). The 
l-free number is 1-800-267-0441. 
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Technology 


a 0 


Our office is equipped with personal 
computers used at all levels of the orga- 
nization for managing complaints and 
compiling and reporting statistics. In the 
near future we foresee providing the 
public with computer disks containing 
summaries of completed complaint 
investigations. 
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’ublications 


——_————————— eee 


uring this fiscal year, the Annual Re- 
ort and a brochure on the Information 
ommissioner were distributed from the 
iffice of the Information Commissioner 
)a variety of points across Canada. 


he 1984-85 Annual Report was distri- 
uted in July to 1,586 offices on a mail- 
ig list which includes Parliamentarians, 
eputy ministers, heads of institutions, 
scess to information coordinators, 
mbudsmen, academics, public interest 
roups, civil liberties groups, business 
ssociations, and interested individuals. 


f the 7,000 printed copies of the Annual 
eport, 6,600 were distributed by the end 
ithe fiscal year. The six-page bilingual 
rochure describes the Access to /nfor- 
lation Act, gives some tips on how to 
se it, when and how individuals may 
ymplain, the powers of the Information 
ommissioner, how investigations are 
dnducted and their possible results. 


Called “The Information Commissioner’, 
the brochure had an initial printing of 
25,000, with another printing of 80,000 
in September. Of the total, 83,000 were 
distributed by March 31, 1986. 


On May 31, 10 copies of the brochure 
were mailed to each of the 98 depart- 
mental access coordinators, followed by 
10 to each of the Members of Parliament. 
Copies were also sent to the provincial 
and federal Human Rights Commis- 
sions, as well as to the nine provincial 
ombudsmen. Sixteen Members of 
Parliament requested a further 10 to 
1,000 copies of the brochure. 


A mailing in November, including 10 
copies of the brochure and one of the 
annual report in each package, went to 
2,000 offices on a Treasury Board 
mailing list that includes public, uni- 
versity and college libraries, isolated 
nursing stations, native band council 
offices and all penitentiaries. Ten copies 
of the brochure were also sent to other 
Organizations on the Treasury Board 
mailing list. 


Information Services handled 550 re- 
quests for publications between April 1, 
1985, and March 31, 1986. Following the 
November mailing, the office received 63 
requests, of which 75 per cent were from 
Canada Employment Centres across 
Canada requesting from 25 to 1,000 
brochures. 
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Corporate Management Branch 


eee er 


Corporate Management provides both Finance 
the Information and Privacy Commis- | 
sioners with financial, personnel, ad- The 1985/86 budget for the entire orga- 
ministrative and public affairs services. nization was $3,363,000, which was re- | 
duced by $25,200 as a result of gov- 
Personnel ernment restraint programs. Included | 
in the budget was $1,128,845 for | 
There were 51 person years used Corporate Management $1,320,335 for | 
against the 57 allocated in the 1985-86 the Privacy Commissioner and . 
main estimates. Two senior employees $913,820 for the Information Commis- . 
retired under the Early Retirement In- sioner. However, an additional $104,106: 
centive Program and 11 staffing activi- was spent by the Information Commis- | 
ties were conducted in 1985-86. sioner to cover salaries of the Assistant 


Information Commissioners and their 
support staff and the preparation of | 
the Special Annual Report. 


Expenditures 
The following are the Offices’ expenditures for the period April 1, 1985, to 


March 31, 1986. 


Information Privacy Administration Total 

Salaries $715,153 $844,136 $ 650,087 $2,209,37 
Employee benefit 

plan contributions 95,845 133,323 95,843 324,98 
Transportation and 

communications 26,557 40,253 79,942 146,75 
Information 75,179 36,439 8,646 120,26 
Professional and 

special services 104,951 32,964 127,696 265,61 
Rentals — _— 11567 11,56 
Purchased repair and 

maintenance — = 4,633 462 
Utilities, material and 

supplies — — 33,586 33g 
Construction and 

equipment acquisition _ — 65,001 65,0€ 
All other 266 695 185 1,14 
Total $1,017,926 $1,087,810 $1,077,188 $3, 182,9% 
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iblic Affairs 


ne unit provided writing/editing, 

edia, publication production and dis- 
bution services for the two Commis- 
oners. During the year the unit assisted 
‘the production of and distributed 

‘O annual reports, a special report, 

id material for the Commissioners’ 
ipbmissions to the Legal and Justice 
fairs Committee which will be review- 
g the administration of the Privacy 

ot and the Access to Information Act. 
iblic Affairs also distributed copies 

) information material to approxi- 
ately 7,000 locations where indi- 
duals can consult the index and 
gister and pick up forms to apply 
ider both Acts. 


Office Automation 


The office now has 19 personal compu- 
ters providing statistics, record keeping, 
data manipulation, word processing and 
access to outside legal and research 
data banks. Special networking features 
have been built in to allow managers 
access to facilitate complaint investiga- 
tions. 
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Appendix | - Organization Chart 


Offices of the | 
Information and Privacy 
Commissioners of Canada 


Information 


Privacy 


Commissioner Commissioner 


Legal Legal 
Advisor Advisor 


Assistant 


Information 
Commissioners 


Privacy Privacy Corporate Information 
Complaints Compliance Management Complaints 


Public Financial Personnel Administrative 
Affairs Services Services Services 
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ppendix Il - Index 
Ee ee 
CATEGORY OF COMPLAINT 


IMPLAINT 


FUSAL - 
EMPTIONS 


: 


DERARTMENT 


ATOMIC ENERGY CONTROL 
BOARD 


AGRICULTURE CANADA 


BANK OF CANADA 


CANADA COUNCIL 


CANADIAN COMMERCIAL 
CORPORATION 


CANADA MORTGAGE AND 
HOUSING CORPORATION 
(CMHC) 


CANADIAN INTERNATIONAL 
DEVELOPMENT AGENCY 
(CIDA) 


CANADIAN RADIO- 
TELEVISION AND TELE- 
COMMUNICATIONS 
COMMISSION (CRTC) 


COMMUNICATIONS 


CANADIAN SECURITY 
INTELLIGENCE SERVICE 


EMPLOYMENT AND 
IMMIGRATION 


379 


095 
218(2/3) 
364 


564 


309 


Ste) 


PAGE 


89 


49 


95 
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ENERGY, MINES AND 
RESOURCES 


EXTERNAL AFFAIRS 


FINANCE 


FISHERIES AND OCEANS 


FIRA (see Investment Canada) 


HEALTH AND WELFARE 


INDIAN AFFAIRS AND 
NORTHERN DEVELOPMENT 


INVESTMENT CANADA 


JUSTICE 
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052 
264(1/3) 
278(2/3) 
286 (2/2) 
291(1/2) 
294(1/3) 
299(1/2) 


505 
541 (2/2) 


406 
491 
501 
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006/241 
167(1/2) 
218(3/3) 


269(2/2) 
315 
457 
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LABOUR CANADA 385 63 
NATIONAL DEFENCE 200 a2 
221 51) 
DoT Go 
263 39 
298 47 
305 49 
322(1/2) 51 
338(1/2) oT 
389(2/2) 64 
452 72 
PRIVY COUNCIL OFFICE 220 34 
231 36 
237 on 
453 75 
461 76 
PUBLIC ARCHIVES 109 24 
295 47 
PUBLIC SERVICE 359(2/3) 56 
COMMISSION 
PUBLIC WORKS 051 17 
085 21 
387 63 
RCMP 168(1/2) 29 
211 44 
401 65 
492 81 
502 83 
REGIONAL INDUSTRIAL 202 So 
EXPANSION 
REVENUE CANADA 
Customs and Excise 106 23 
Taxation 246 38 
Taxation 359(3/3) 56 
Customs and Excise 415 67 
Customs and Excise 447 TA 
Taxation 448 71 
Customs and Excise 498 82 
Customs and Excise 516(2/2) 85 


Customs and Excise 563 89 
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REFUSAL - 
EXCLUSIONS 


REFUSAL - 
GENERAL 
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SOCIAL SCIENCES AND 
HUMANITIES RESEARCH 
COUNCIL 

SOLICITOR GENERAL 


SUPPLY AND SERVICES 


TRANSPORT CANADA 


ENERGY, MINES AND 
RESOURCES 


EXTERNAL AFFAIRS 


HEALTH AND WELFARE 


NATIONAL DEFENCE 


TRANSPORT CANADA 


TREASURY BOARD 


AGRICULTURE CANADA 


ATOMIC ENERGY CONTROL 


BOARD 


487 


504 


342 
360(2/2) 


267 (2/3) 


211(2/4) 


332(1/2) 
338(2/2) 


211(4/4) 
211(1/4) 
303 

356(1/3) 


247(1/2) 
314 


> 


CANADA DEPOSIT 
INSURANCE 
CORPORATION 


CANADIAN COMMERCIAL 
CORPORATION 


CIDA 
CMHC 
CRTC 
CSIS 


CORRECTIONAL SERVICE 
CANADA 


EMPLOYMENT AND 
IMMIGRATION 


ENERGY, MINES AND 
RESOURCES 


ENVIRONMENT CANADA 


EXTERNAL AFFAIRS 


FARM CREDIT 
CORPORATION 
FINANCE 

JUSTICE 

NATIONAL DEFENCE 


PRIVY COUNCIL OFFICE 


PUBLIC ARCHIVES 


329 


301. 


265 
525 
363 


482 
513 


288 
407 
471(1/4) 


267 (3/3) 
459 


123(2/2) 
264 (3/3) 
283 
286(1/2) 
294(3/3) 
355(2/2) 
466 
532 
535 
468 
313 
331 (2/2) 
389(1/2) 


373(1/2) 
503 


397 


193 


FEES 


PUBLIC SERVICE 
COMMISSION 


PUBLIC WORKS CANADA 


REGIONAL AND 
INDUSTRIAL EXPANSION 


REVENUE CANADA 
Customs and Excise 


ROYAL CANADIAN MINT 


SOLICITOR GENERAL 


TRANSPORT CANADA 
TREASURY BOARD 


AGRICULTURE CANADA 


ATOMIC ENERGY CONTROL 
BOARD 


EMPLOYMENT AND 
IMMIGRATION 


ENERGY MINES AND 
RESOURCES 
ENVIRONMENT CANADA 


EXTERNAL AFFAIRS 


FINANCE 


393 


373(2/2) 


O77 


516(1/2) 


399 


465 
506 


521 
417 
103 
218(1/3) 
325 
356 (2/3) 
419 
247 (2/2) 
321 (2/2) 
328(2/2) 
552 
518 
576 


261(1/2) 


SCELLANEOUS 


JUSTICE 
NATIONAL DEFENCE 


NATIONAL FILM BOARD 


NATIONAL PAROLE BOARD 


PUBLIC ARCHIVES 


REGIONAL INDUSTRIAL 
EXPANSION 


REVENUE CANADA 

Taxation 

Taxation 

Customs and Excise 
SECRETARY OF STATE 
SUPPLY AND SERVICES 


TRANSPORT CANADA 
AGRICULTURE CANADA 
CONSUMER AND 


CORPORATE AFFAIRS 


EMPLOYMENT AND 
IMMIGRATION 


ENERGY, MINES AND 
RESOURCES 


EXTERNAL AFFAIRS 


GREAT LAKES PILOTAGE 


AUTHORITY 
HEALTH AND WELFARE 


PRIVY COUNCIL OFFICE 


082 
261(2/2) 
350 
362 
249 

418 

395 

351 

455 


154(1/2) 
296(2/2) 
527 
471(3/4) 
349 
458 
356(3/3) 
531 


557 (2/2) 


291(2/2) 


289 


151 


344 
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DELAYS 


RCMP 

SECRETARY OF STATE 
SOLICITOR GENERAL 
STATISTICS CANADA 
TRANSPORT CANADA 
TREASURY BOARD 


AGRICULTURE CANADA 


ATOMIC ENERGY CONTROL 
BOARD 


CANADA DEPOSIT INSURANCE 
CORPORATION 


CONSUMER AND 
CORPORATE AFFAIRS 
CORRECTIONAL SERVICES 
CSIS 


EMPLOYMENT AND 
IMMIGRATION 


ENVIRONMENT CANADA 


EXTERNAL AFFAIRS 


FINANCE 


480 
311 
354 
479 
310 
409 
382 
523 
566 


404 
394 
445 


557(1/2) 


336 
999 


300 


321(1/2) 


422 
541(1/2) 


340(2/2) 
536(2/2) 


HEALTH AND WELFARE 


INDIAN AFFAIRS AND 


NORTHERN DEVELOPMENT 


JUSTICE 


NATIONAL DEFENCE 


PUBLIC ARCHIVES 


PRIVY COUNCIL OFFICE 


RCMP 


REVENUE CANADA 
Taxation 
Taxation 
_ Taxation 
SECRETARY OF STATE 


SUPPLY AND SERVICES 


TRANSPORT CANADA 


167(2/2) 
240 


440 
915(1/2) 


268 


269(1/2) 
353 
398 
539 


281 
331(1/2) 
443 


536(1/2) 


318 
462 


168(2/2) 
372 


154(2/2) 
296(1/2) 
359(1/3) 


471 (4/4) 


405 
410 
488(1/2) 
973 


211(3/4) 
360(1/2) 
489(1/2) 
489(2/2) 


SSE 
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BY DEPARTMENT 
DEPARTMENT 


AGRICULTURE CANADA 


ATOMIC ENERGY CONTROL 
BOARD 


BANK OF CANADA 


CANADA COUNCIL 


CANADIAN COMMERCIAL 
CORPORATION 


CANADA DEPOSIT 
INSURANCE CORPORATION 
CMHC 


CIDA 


CRTC 


095 
103 
218(1/3) 
218(2/3) 
325 
356(1/3) 
356 (2/3) 
356(3/3) 
364 
376 
381 
382 
419 
523 
531 
537 
543 
566 


247(1/2) 
247 (2/2) 
314 
379 
404 


463 
484 


COMPLAINT 


Refusal 

Fees 

Fees 

Refusal 

Fees 

Refusal 

Fees 
Miscellaneous 
Refusal 
Refusal 
Refusal 

Delay 

Fees 

Delay 
Miscellaneous 
Refusal 
Refusal 

Delay 


Refusal 
Fees 
Refusal 
Refusal 
Delay 


Refusal 
Refusal 


Refusal 


Refusal 
Refusal 


Refusal 
Delay 


Refusal 
Refusal 


Refusal 
Refusal 


Refusal 
Refusal 


! 
| 
) 


ZOMMUNICATIONS 


, 


} 


ZONSUMER AND 


ZORPORATE AFFAIRS 


i! 


[MPLOYMENT AND 
MMIGRATION 


‘NERGY, MINES AND 
XESOURCES 


SORRECTIONAL SERVICE 


089 
178 
375 


445 
557(1/2) 
557 (2/2) 


288 
336 
559 


300 
368 
369 
482 
513 


244 
321 (1/2) 
321 (2/2) 
326 
7, 
328(1/2) 
328(2/2) 
332 
334 


471(1/4) 
471(2/4) 
600 


123(1/2) 
267(1/3) 
267 (2/3) 
267 (3/3) 
293 
304 
345 
459 
552 


Refusal 
Refusal 
Refusal 


Delay 
Delay 
Miscellaneous 


Refusal 
Delay 
Delay 


Delay 

Refusal 
Refusal 
Refusal 
Refusal 


Refusal 

Delay 

Fees 

Delay 

Delay 

Delay 

Fees 
Miscellaneous 
Refusal 
Refusal 
Refusal 

Delay 

Refusal 
Refusal 

Delay 
Miscellaneous 
Refusal 
Miscellaneous 
Miscellaneous 


Refusal 
Refusal 
Refusal 
Refusal 
Refusal 
Miscellaneous 
Miscellaneous 
Refusal 

Fees 
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ENVIRONMENT CANADA 


EXTERNAL AFFAIRS 


123(2/2) 
348 
518 
558 
576 


052 
261(1/2) 
262 
264 
264 


1/3) 
2/3) 


NO 
(op) 
oC. 0— 
1) 
— 
— 


367 


421 (2/2) 


Refusal 
Delay 
Fees 
Delay 
Fees 


Refusal 
Fees 
Delay 
Refusal 
Refusal 
Refusal 
Delay 
Refusal 
Refusal 
Delay 
Delay 
Refusal 
Fees 
Fees 
Fees 
Fees 
Fees 
Refusal 
Refusal 
Fees 
Fees 
Fees 
Refusal 


Miscellaneous 


Refusal 
Refusal 
Refusal 
Refusal 
Refusal 
Refusal 
Refusal 
Refusal 
Refusal 
Refusal 
Refusal 
Refusal 
Delay 

Refusal 
Refusal 
Delay 

Refusal 


a eee 


ARM CREDIT 
ORPORATION 


NANCE 


SHERIES AND OCEANS 


RA 
ee Investment Canada) 


REAT LAKES PILOTAGE 
UTHORITY LIMITED 


EALTH AND WELFARE 


IDIAN AFFAIRS AND 
IRTHERN 
=VELOPMENT 


466 


340(1/2) 
340(2/2) 
406 


535 
536(2/2) 
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289 


006/241 


Refusal 


Fees 
Delay 
Refusal 
Refusal 
Refusal 
Fees 
Refusal 
Refusal 
Delay 


Refusal 


Miscellaneous 


Refusal 


Miscellaneous 


Refusal 
Delay 
Refusal 
Refusal 
Refusal 
Delay 
Delay 
Delay 
Refusal 
Delay 
Delay 
Delay 
Refusal 
Delay 
Refusal 
Refusal 
Delay 
Delay 
Refusal 
Refusal 


Delay 
Refusal 
Refusal 
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INVESTMENT CANADA 


JUSTICE 


LABOUR CANADA 


NATIONAL DEFENCE 


NATIONAL FILM BOARD 
NATIONAL PAROLE BOARD 


PRIVY COUNCIL OFFICE 


082 
269(1/2) 


315 


385 


200 
221 
297 
261(2/2) 


313 


Refusal 
Refusal 
Refusal 


Fees 
Delay 
Refusal 
Refusal 
Delay 
Delay 
Refusal 
Refusal 
Delay 


Refusal 


Refusal 
Refusal 
Refusal 
Fees 
Refusal 
Delay 
Refusal 
Refusal 
Refusal 
Refusal 
Delay 
Refusal 
Refusal 
Refusal 
Refusal 
Fees 
Fees 
Refusal 
Refusal 
Delay 
Refusal 


Fees 
Fees 
Refusal 
Refusal 


Refusal 
Delay 


Miscellaneous 


UBLIC ARCHIVES 


| 


| 


| 


UBLIC SERVICE 
OMMISSION 


| 
UBLIC WORKS 


| 


EGIONAL INDUSTRIAL 


XPANSION 


EVENUE CANADA 
Customs and Excise 
Taxation 

Taxation 

Taxation 

Taxation 

Taxation 

Taxation 

Taxation 

Customs and Excise 
'Customs and Excise 
Taxation 

Customs and Excise 


373(1/2) 


536(1/2) 


359(2/3) 
393 


Refusal 
Refusal 
Refusal 
Delay 

Refusal 


Refusal 
Refusal 
Fees 
Refusal 
Delay 


Refusal 
Refusal 


Refusal 
Refusal 
Refusal 
Refusal 


Refusal 
Delay 
Refusal 
Delay 
Refusal 


Miscellaneous 


Refusal 
Refusal 


Refusal 
Fees 
Fees 
Refusal 


Refusal 
Fees 
Delay 
Refusal 
Delay 
Fees 
Delay 
Refusal 
Refusal 
Refusal 
Refusal 
Refusal 
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Customs and Excise 


Customs and Excise 
Customs and Excise 


ROYAL CANADIAN MINT 


SECRETARY OF STATE 


SOLICITOR GENERAL 


SOCIAL SCIENCES AND 
HUMANITIES RESEARCH 
COUNCIL 

STATISTICS CANADA 


SUPPLY AND SERVICES 


TRANSPORT CANADA 


516(1/2) 
516(2/2) 
527 
563 


211(4/4) 


Refusal 
Refusal 
Fees 

Refusal 


Refusal 


Miscellaneous 


Fees 
Delay 


Refusal 


Miscellaneous 


Refusal 
Refusal 


Refusal 


Miscellaneous 


Refusal 
Fees 
Delay 
Delay 
Refusal 
Refusal 
Refusal 
Refusal 
Delay 
Refusal 
Refusal 
Refusal 
Refusal 
Refusal 
Refusal 
Delay 
Refusal 


Delay 

Refusal 
Refusal 
Refusal 


Miscellaneous 


Refusal 
Delay 
Refusal 
Fees 
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IEASURY BOARD 


(EMPTIONS BY SECTION 
CTION DEPARTMENT 


~ CONFIDENCES 


489(1/2) Delay 
489(2/2) Delay 
521 Refusal 
211(1/4) Refusal 
303 Refusal 
409 Miscellaneous 
417 Refusal 
FILE 
CANADIAN COMMERCIAL 346 
CORPORATION 
CSIS 369 
EMPLOYMENT AND IMMIGRATION 411 
ENERGY, MINES AND RESOURCES 123(1/2) 
267(1/3) 
EXTERNAL AFFAIRS 264(1/3) 
278(2/3) 
291(1/2) 
299(1/2) 
Sley! 
355(1/2) 
421(1/2) 
HEALTH AND WELFARE 167(1/2) 
LABOUR CANADA 385 
NATIONAL DEFENCE 221 
221 
263 
298 
322(1/2) 
338(1/2) 
PRIVY COUNCIL OFFICE 220 
237 
PUBLIC ARCHIVES 109 
295 
RCMP 168(1/2) 
REVENUE CANADA 
Customs and Excise 106 
Taxation 246 
SOLICITOR GENERAL 276 
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14 FEDERAL-PROVINCIAL AFFAIRS 


15 


COMMUNICATIONS 
ENERGY, MINES AND RESOURCES 
FINANCE 


INTERNATIONAL AFFAIRS AND DEFENCE 


CANADIAN COMMERCIAL 
CORPORATION 
COMMUNICATIONS 

CSIS 


EMPLOYMENT AND 

IMMIGRATION 

ENERGY, MINES AND RESOURCES 
EXTERNAL AFFAIRS 


NATIONAL DEFENCE 


PRIVY COUNCIL OFFICE 


PUBLIC ARCHIVES 
TRANSPORT CANADA 


16 LAW ENFORCEMENT AND INVESTIGATIONS 


COMMUNICATIONS 
CSIS 


EMPLOYMENT AND IMMIGRATION 
EXTERNAL AFFAIRS 


JUSTICE 


178 
123(1/2) 
406 


346 


089 
178 
368 
369 
244 


267(1/3) 


294(1/3) 
299(1/2) 


322(1/2) 


231 


278(2/3) 
352 
355(1/2) 
505 
269(2/2) 
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NATIONAL DEFENCE 200 32 
221 35 
305 49 
PRIVY COUNCIL OFFICE 453 75 
PUBLIC ARCHIVES 109 — 24 
RCMP 168(1/2) 29 
ahh 44 
401 65 
492 81 
502 83 

REVENUE CANADA 
Customs and Excise 106 25 
Customs and Excise 447 A] 
Taxation 448 71 
Customs and Excise 563 89 
SOLICITOR GENERAL 276 42 


TRANSPORT CANADA 248 39 


SAFETY OF INDIVIDUALS 


COMMUNICATIONS 089 21 
CSIS 369 60 
EXTERNAL AFFAIRS 355(1/2) 2) 
INDIAN AFFAIRS AND NORTHERN 317 50 
DEVELOPMENT 

RCMP 492 81 


ECONOMIC INTERESTS OF CANADA 


BANK OF CANADA 463 Uh 
FINANCE 406 66 
491 80 
PUBLIC WORKS 051 17 
085 21 


PERSONAL INFORMATION 


AGRICULTURE CANADA 937 86 
943 88 
ATOMIC ENERGY CONTROL 379 61 
BOARD 
BANK OF CANADA 484 78 
CIDA 309 49 
CMHC 564 89 
COMMUNICATIONS 089 21 
178 30 
375 60 


CSIS 369 60 


EMPLOYMENT AND IMMIGRATION 


EXTERNAL AFFAIRS 


FISHERIES AND OCEANS 
HEALTH AND WELFARE 


INDIAN AFFAIRS AND 
NORTHERN DEVELOPMENT 
JUSTICE 

NATIONAL DEFENCE 


PRIVY COUNCIL OFFICE 


PUBLIC SERVICE COMMISSION 
RCMP 
REVENUE CANADA 


SOCIAL SCIENCES AND 
HUMANITIES RESEARCH 
COUNCIL 

TRANSPORT CANADA 
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AGRICULTURE CANADA 


BANK OF CANADA 
CANADIAN COMMERCIAL 
CORPORATION 
COMMUNICATIONS 
CRTC 


ENERGY, MINES AND RESOURCES 


EXTERNAL AFFAIRS 
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286(2/2) 
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464 
541 (2/2) 
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HEALTH AND WELFARE 


INVESTMENT CANADA 
INDIAN AFFAIRS AND 
NORTHERN DEVELOPMENT 
NATIONAL DEFENCE 


REGIONAL INDUSTRIAL 
EXPANSION 

REVENUE CANADA 
SUPPLY AND SERVICES 


TRANSPORT CANADA 


OPERATIONS OF GOVERNMENT 


AGRICULTURE CANADA 


CANADA COUNCIL 
CANADIAN COMMERCIAL 
CORPORATION 
COMMUNICATIONS 


ENERGY, MINES AND RESOURCES 


EXTERNAL AFFAIRS 


006/241 
167(1/2) 
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178 
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22 TESTING PROCEDURES, TESTS AND AUDITS 
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